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PREFACE

‘The opinions of the Court of Claims herein reported are published
by authority of the provisions of Section 9 of an Act entitled, “An Act
to create the Court of Claims and to prescribe its powers and dutics.”
approved June 25, 1917, in force July 1, 19173,

Evwarn J. Heanes,

Necretary of Slale
and Fr-officio Secrotary Court of Claims.
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RULES OF THE COURT OF CLAIMS
OF THE STATE OF ILLINOIS

et e s

TERMS OF COURT.

Rrie 1. (a) The Court of Claims shall hold a rcsrulm' session of
the Court at the Capitol of the State on the second Tuesday of January,
March, May, September and November of each year, and such special
sessions as it deems necessary or proper to expedite the buziness of the
Court.
(b) No cause will be heard at any session unless the pleadings
have bearr settled and the evidence, abstracts, hriefs and arguments of
both parties have all been filed with the Clerk on or before the first day

of said session.
COMPLAINT.

Rure 2. (a) Causes shall be commenced by a verifled complaint
which, together with four capies thereof, shall be filed with the Clerk of
the Court, The party filing a claim shall be designated as the claimant
and the State of Illinois shall be designated as the respondent. The
original comlglaint and all c:i)ies thereof shall be provided with a suitable
cover or back having printed or plainly written thereon the title of the
Court and cause, together with the name and address of all attorneys
repregenting the claimant. The Clerk will note on the complaint and
cuach copy the date of filing and deliver one of said copies to the Attorney
General,

(b) No person who is not a licensed attorney and an attorney of
record in said cause will be permitted to appear for or on behalf of any
claimant, but a claimant even though not a licensed attorney, may prose-
cute his own claim in person,

Rirng 3. Such complaint shall be printed or typewritton and shall
be captioned substantially as follows:

1IN THE COURT OF CLAIMS OF THE STATE OF ILLINOIS,

A. B,
Claimant

v, No.

STATE oF ILLINOIS
Respondent

Rere 4. (a)  Such complaint shall state concisely thie facts upon
whirh the claim is based and shall sat forth the address of the elaimant,
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the time, place. amoant canned, the State departinent or ageney in
which the cause of action orignnated and all averninents of fact necessary
to state a cause of action at law or in equity,

(h) Ir the claimant basc- his complaint upon a contract or other
instroument in writing a copy thoereot shall be attached thereto for refer-
enee.
Buerie 5. (a) The claimant shall state whether or not his c¢laim
hasx heen presented to any State department or officer thereof. or to any
person, corpuration or tribunal, nml if so presented, he shall state when,
to whom, and what action was taken thereon; and, he =hall further state
whether or not he has received any payment on account of such claim
and, if so, the amount so received,

(b) The claimant shall also state whether or not any third person
or corporation has any interest in his claim, and if any such person or
corporation has an interest therein the claimant shall slate the name and
address of the person or corporation having such interest, the nature
thercof, and how and when the same was acquired.

Rure 6. (a) A bill of particulars, stating in detail each item
and the amount claimed on account thercof, shall be atlached to the
complaint in all cases,

(b) Where the claim is based upon the Workmen's Conipensation
Act the claimant shall set forth in the complaint all puyvinents, both of
compensation and salary, which have heen received by him or by other-
on his behalf since the date of =aid injury; and shall alzo sot forth in
separate items the amount incurred. and the amount paid for medical,
surgical and hospital attention on account of his injury. and the portion
thereof, if any, which was furnished or paid for by the respondent.

Rvre 7. No complaint shall be ﬁ}ed by the Clerk unless verified
under oath by the claimant, or by some other person having personal
knowledge of the facts contained therein.

Ruere 8. If the claimant be an exceutor, administrator. guardian
or other representative appointed by a judicial tribunal, a duly authenti-
cated copy of the record of appointment must be filed with the complaint.

RurLe 9. If the claimant die pending the suit his death may he sug-
gested on the record, and his legal representative. on filing a duly an-
thenticated copy of the record of his appointment as executor or adminis-
trator, may be admitted to prosecute the suit by special leave of the
Court. It is the duty of the claimant’s attorney to suggest the death

of the cleimant when that fact first becomes known to hine.
Rure 10, Where any claim has been referred to the Court by the

Governor or either House of the (eneral Assembly and party interested
therein may file a verified complaint at any time prior to the nest regular
session of the Court. 1f no such person flles a complaint, as aforesaid,
the Court may determine the cause upon whatever evidence it =hall have
before it, and if no evidence has been presented in support of such claim,
the cause may be stricken from the docket with or without leave to rein-

state, in the discretion of the Court,
Rure 11, If it appears on the face of a complaint that the elaim i

barred by a statute of limitations, the same shall be di~missed.
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PLEADMNGS,

Wee 120 Pleadings and practice at common law as maodified by
the Civil Practico Act of JHinois shall be followed except as herein
otherwize provided,

Rere 13. The original and four copies of all pleadings shall be
filed with the Clerk and the original shall be provided with a suitable
cover, hearing the title of the Court and cause, together with a proper
designation of the pleading printed or plainly written thereon.

Rere 14, A claimant desiring to amend his complaint or to intro-
duce new parties may do so at any time before he has closed his testi-
mony, without special leave, by filing five copies of an amended
complaint, but any such amendment or the right to introduce new parties
shall he subjeet to the objection of the respondent, made before or at
final hearing. Any amendments made subsejquent to the time the
claimant has closed hiz testimony must be by leave of Court.

RueLg 158, The respondent shall answer within sixty days after
the filing of the complaint, and the claimant =hall reply within thirty
days after the filing of said answer, unless the time for pleading be
extended ; provided, that if the respondent shall fail to so answer a
gencral traverse or denial of the facts set forth in the complaint shall

be conxidered as filed.

EVIDENCE.

RueLe 16.  After the cause is at issue the parties shall present evi-
dence either by a stipulation of fact duly entered or by a transeript of
evidence taken at such time and place as i= mutnally agreeable and con-
venient to the parties concerned. Al witnesses before testifying shall
be duly sworn on cath by a notary public or other officer authorized to
administer oaths, 1f the parties are unable to agree upon a time and/or
place of such hearing, application may be made to any Judge of the
Court, who shall thereupon fix a time and place for such heaving.

Rere 17, All evidence shall be taken in writing in the manner in
which depositions in chancery are usually taken. All evidence when
(nken and completed by cither party shall be filed with the Clerk on
or before the first day of the next succeeding regular session of the
Court,

RULE 18. All costs and expenees of taking evidence on behalf of
the claimant shall be borne by the claimant, and the costs and expenses
of taking evidence on behalf of the respondent shall be borne by the

respondent, .
Rure 10. If the claimant fails ta file the evidence in his behalf

as herein required, the Court may, in its discretion, fix a further time
within which the same shall be filed and if not filed within such further
time the cause may be dismissed. Upon motion of the Attorney Genceral
the Court may, in its discretion, extend the time within which evidence

on behalf of the respondent shall be filed.
RuLg 20. If the claimant has filed hix evidence in apt time and

has otherwise complied with the rules of the Court, he shall not be
prejudiced by the failure of the respondent to file evidence in its hehalf
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in apt time. but a hearing by the Court may he had upon the evidence
filed by the claimant. unless for good eauze shown, additional time to
file cvidence be granted to the respondent.,

Roee 210 Al records and files nmintained in the regular course
ol business by any State department, commission, hoard or ageney of the
respondent and all departmental reports made by any oflicer thereof
relating to any matter or cause pending before the Court shall be prima
facie evidence of the facts set forth thercin; provided. a copy thereofl
shall have been first duly mailed or delivered by the Attorney General
to the claimant or his attorney of record.

ABSTRACTS ANDF BRIEFS,

Rk 22, I'he elaimant, in all cases where the transeript of ovi-
dence exceeds fifteen pages in number, shall furnish a complete (vpe-
written or printed abstract of the evidence, referring to the pages of the
transeript by numerals on the margin of the abstract. The evidence
gshall be condensed in narrative form in the abstract =0 as to pre-ent
clearly and coneiscly its substance, 'I'he abstiract must be =uflicient to

resent fully all material facts contained in the transeript and it will
e taken to be accurate and suflicient for a full understanding of such
facts, unless the respondent =hall file a further abstract. making neces=ary
corrections or additions,

Rvre 23. When the transcript of evidence does not exceed fifteen
pages in number the claimant may file the original and four copies of
such transceript in lieu of {ypewritten or printed abstracts of the evi-
dence, otherwise the original and four copies of an abstract of evidence
ghall be filed with the Clerk. The original shall be provided with a suit-
able cover, bearing the title of the Court and cause, together with the
name and address of the attorney filing same printed or plainly written
thereon.

Rueie 24.  Each party may file with the Clerk the original and
four copies of a typewritten or printed hrief setting forth the points of
law upon which reliance iz had. with reference made to the authorities
sustaining their contentions. Accompanying such briefs there may he a
statement of the facts and an argument in support of such briefs. ‘The
original shall be provided with a suitable cover, beaving the title of the
Court and eause, together with the mmme and address of the attorney
filing same printed or plainly written thereon. [ither party may waive
the filing of his brief and argument by filing with the Clerk o written
notice in duplicate to that cffect.

RurLe 25. 'The abstract, brief and argument of the claimant mnst
be filed with the Clerk on or hefore thirty days prior to the first day of
the session to which the cause shall stand for hearing, unless the time
for filing the same is extended by the (fourt or one of the Judges thereaf.
The respondent shall file its brief and argument not later than the first
day of said session, unless the time for filing the brief of claimant ha-
been extended, in which case the respondent shall have a similar exten-
tion of time within which to flle its brief. Upon gomd cause shown
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further time to file abstraet, brief and argument or a reply brief of either
party may be granted by the Court or by any Judge thereof.

Rure 26. If a claimant shall fail to file either abstracts or briefs
within the time prescribed by the rules, the Court may enter a rule upon
himm to show cause by a day certain why his claim should not be dis-
missed. TUpon the claimant’s failure to comply with such rule, the eause
may be dismissed or the Court may, in its discretion, either extend the
time for filing abstracts or briefs, or pass or continue the cauee for the
term, or determine the same upon the evidence before it. i

RuLe 27, If the claimant has filed abstracts and briefs, as herein
provided, in apt time, and has otherwise complied with the rules, he shall
not be prejudiced by the failure of the respondent to file abstracts or
briefs on time, unless the time for the filing of abstracts or briefs by the

respondent be extended,

EXTENSION OF TIME.

RurLe 28. Where by these rules it is provided the time may be ex-
tended for the filing of pleadings, abstracts or briefs, either party, upon
notice to the other, may make application for an extension of time to
any judge of this Court, who may enter an order thereon, transmitting
such order to the Clerk, and the Clerk shall thereupon place the same of

record as an order of the Court.

MOTIONS,

RrLe 29. Each party shall file with the Clerk the original and four
copies’ of all motions presented. ‘T'he original shall be provided with a
suitable cover, bearing the title of the court and cause, together with
the name and address of the attorney filing same printed or plainly

written thereon.
RuLe 80. Motions shall be filed with the Clerk at least five days

before they are presented to the Court. All motions will be presented by
the Clerk immediately after the daily announcement of the court but
at no other time during the day, unless in case of necessity, or in rela-
tion to a cause when called in course. All motions and suggestions in

support thereof shall be in writing, and when the motion is based on
matter that does not appear of record, it shall be supported by affidavit.
Rure 31. In case a motion to dismiss is denied, the respondent

shall plead within thirty days thereafter, and if a motion to dismiss be
sustained, the claimant shall have thirty days thereafter within which to
amend his complaint; and, if he decline or fail to so amend, final judg-

ment will be entered dismissing the claim.

ORAL ARGUMENTS.

RuLe 32. LEither party desiring to make oral arguments shall file
a notice of his intention to do go with the Clerk at least ten days before
the session of the Court at which he wishes to make such argument.



X RvLeEs oF THE CotUnrr orF ('LATMS.

REHEARING.

RuLe 33. A party desiving a relicaring in any eause shall, within
thirty days after the filing of the opinion, file with the Clerk the original
and four copies of his petition for rehearving., The petition shall state
briefly the points supposed to have been overlooked or misapprehended
by the Court with proper reference to the particular portion of the
original brief relied upon and with authorities and suggestions couciscly
stated in support of the points. Any petition violating this rule will
be stricken.

Rure 34. When a rehearing is granted the original briefs of the
parties and the petition for rchearing, answer and reply thereto shall
~stand as files in the case on rehearing., The opposite party shall have
twenty days from the granting of the rehearing to answer the petition
and the petitioner shall have ten days thereafter within which to file
his reply. Neither the claimant nor the respondent shall be permitied
to file more than one applieation or petition for a rehearing.

RECORD= AND CALEXNDAR.

RuLe 35. The Clerk shall record all orders of the Court, includ-
ing the final disposition of causes. Ile shall keep a docket in which he
shall enter all claims filed, together with their number, date of filing. the
name of claimants, their attorneys of record and respective addresses.
As papers are received by the Clerk. in course. he shall stamp the filing
date thercon and forthwith mail to opposing counsel a copy of all orders
entered, pleadings, motions, notices and briefs as filed; such mailing
shail constitute due notice and service thercof. Within ten days prior
to the first day of each session of the Court the Clerk shall prepare a
calendar of the causes o be disposed of at such session and deliver a
copy thereof to each of the Judges and to the Attorney General.

Rure 36. Whenever on peremptory call of the docket any claim or
claims appear in which no poritive action has been taken and no attempt
made in good faith to obtain a decision or hearing of the rame within
two years, the Court may, on its own motion, enter an order thercin
ruling the claimant to show cause on or before the first day of the next
suceeeding regular session why such claim or claims should not be dis-
missed for want of prosecution and stricken from the docket. Upon the
claimant’s failure to take somne affininative action to discharge or comply
with said rule, prior to the first day of the next regular session after the
entry of such order, such claitn or claims may be dismissed and stricken
from the docket with or without leave to reinstate on good enuse shown.
On applieation and a proper showing made by the claimant the Court
may, in its discretion, grant an extension of time under such rule to
rhow cause, ‘The fact that any eas¢ has been continued or leave given
to amend or that any motion or matter has not been ruled upon will not
alone be sufficient to defeat the operation of this rule. And the Court
may, during the second day of any regular session, call its docket for
the purpose of disposing of cases under this rule.
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ORDER OF THE COURT.

It i~ herehy orderad that the above and foregoiug rules bhe and the
same are hereby adopted as the rules of the Court of Claims of the State
of Ilinois, It is further ordered that such rules shall be in full force
and effect from and after the fivst day of Januarv. A, D, 1934, and that
the same shall be in lieu of all rules theretofore in force.

Entered this 22nd day of November, A. D. 1933,

C. N. HonLuenricw, Chief Justice.
C. H. Laxscorr, Judge.
AUBRRY .. YaxTIs, Judge.
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COURT OF CLAIMS LAW

An et to create the Court of Claims and to prescribe ils powers ond
duties., (Approved June 235, 19017, L. 1917, p. 325.)

COURT OF cLAIMs CREATED.] Sierrox 1. e if enacled by the
People of the State of Illinois, represented in the General Assemhiy:
The Court of Claims is hereby created. It shall consist of a chief justice
and two judges, appointed by the Governor by and with the advice and
consent of the Senate. In any case of vacancy in such allice during the
recess of the Senate, the Governor shall make a temporary appointment
until the next meeting of the Senate, when he shall nominate some
person to fill such oflice ; and any person so nominated, who is confirmed
by the Senate, shall hold his office during the remainder of the ferm
and until his successor is appointed and qualified. If the Senate is uot
in session at the time this act takes cffect, the Governor shall make a
temporary appointment as in case of a vaeancy,

APPOINTMENT OF MEMBERS—TERMS OF ofFIcE.] § 2. The term of
office of the chief justice and of each judge shall be from the time of his
appointment until the sccond Monday in January next succeeding the
election of a Governor, and until his suceessor is appointed and quali-
fied. This provision in reference to the term of oflice of the chief
justice and of cach judge shall apply to the current terms of said offices
and the respective terms of the present incumbents shall be deemedd
to have beyrun upon the appointment of said inenmbents. (As amended
by act approved and in force May 11, 1927, 1. 1927, p. 393.)

FEMErgexcy,] § 3. Wneneas, in order that the full salary of
suid chief justice and of said judges as provided for by an act of the
54th QGeneral Assembly may be paid out of an appropriation made and
now available therefor; therefore, an ecmergency existzs and this act
shall take effect and be in force and effeet from nud after its passage
and approval. (Aect approved May 11, 1927, L. 1927, p. 393.)

Oatir.] § 3. Before entering upon the duties of the oflice of
the chief justice and each judge shall take and subseribe the constitu-
tional onth of office, which shall be filed in the oflice of the Secretary
of State,

Sarany.] § 4. The chief justice and each justice ~hall each re-
ceive a salary of three thousand two hundred dollars per annum, pavable
in o:}unl monthly installments. (As amended by T. 1925, p. 329, June
30, July 1; 1. 1933, p. 452, approved July 8.) )
SECRETARY OF STATE, SECRETARY OF THE cOURT.] § 5. The Sce-
retary of State shall be ex officio secretary of the Court of Claims, e
shall provide the courf with a suitable place in the Capitol building in
which to transact its business.

X1
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Powgrs axp puTiEs.] § 6. The Court of Claims shail have

wer:
(1) To make rules and orders, not
carrying out the duties imposed upon it by law;

(2) To make rules governing the practice and procedure before
the court, which shall be as simple, expeditous and inexpensive as reason-
ably may be;

(3) To compel the attendance of witnesses before it, or before
any notary public or any commissioner appointed by it, and the produc-
tion of any books, records, papers or documents that may be material
or relevant as evidence in any matter pending bhefore it; .

(4) To hear and determine all claims and demands, legal and
equitable, liquidated and unliquidated, ex contractu and er delicto, which
the state, as a sovereign commonweanlth, ~hould, in equity and good
vonscience discharge and pay;

(5) ‘T'o hear and give its opinion on any controverted questions
of claims or demand referred to it by any officer. department, institution,
board, arm or agency of the state government and to report its findings
and conclusiong to the authority by which it was transmitted for its
guidance and action;

(6) To hear and determine the liability of the state for accidental
injuries or death suffered in the course of employment by any employee
of the state, such determination to be made in accordance with the rules
prescribed in the act commonly called the “Workmen’s Compensation
Act,” the Industrial Commission being hereby relieved of any duty

relative thereto.
SUBPOENA—CONTEMPT.] § 7. Ibn case any person rcfuses to com-
ply with any subpoena issued in the name of the chief justice, attested

by the Secretary of State, with the seal of the state attached, and served
upon the person named thercin as a summons at common law is served.
the circuit court of the proper county, on application of the sceretary
of the court, shall compel oggdionce by attachment proceedings, as for
contempt, as in a case of a disobedience of the requirements of a sub-
poena from such court on a refusal to testify therein.

DecisioNns.] § 8. The concurrence of two members of the court
shall be necessary to the decision of any case.

FILE REPORT OF FINDINGS,] § 9. The court shall file a brief
written statement of the reasons for its determination in each case. In
case the court shall allow a claim, or any part thereof, which it has
the power to hear and determine, it shall make and file an award in
favor of the claimant finding the amount due from the State of Illinois.
Annually the Secretary of the court shall compile and publish the opin-

ions of the court.
CLAIMS—TIME OF PILING,] § 10. Everv claim against the state,
cognizable by the Court of Claims, shall be forever barred unless the

claim is filed with the secretary of the court within five years after the
claim first accrues, saving to infants, idiots, lunatics, insane persons
and persons under disability at the time the claim acerued two years

from the time the disability is removed.

inconsistent with law, for
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NTTORNLY To arekat rFoit ~tave ] 8§ 110 The Attorney General
~hall appear for and represent the interests of the State i all matters
bhefore the eourt,

JURBISIMCTION—PENDING CLADMS. | § 12, Al elaims now pending
in the Court of Claims created under “An Aet to create the Court of
Claims and presceribe its powers and duties,” approved May 16, 1903, in
foree Julv 1, 1903, shall be heard and determined by the Court of
Claims ereated by this aet in accordanece with the provisions hereof,

JurispicTioN EXCLUSIVE.]  §13.  The Jurisdiction conferred upon
the Court of Claims by thiz Act shall be exclugive.  No appropriation
shall Lereafter be made by the General Assembly {o pay any claim or
demand, over which the Court of Claims is hereby given jurisdiction,
unless an award therefor shall have been made by the court of claims.

§ 14, Repenl.
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CASES ARGUED AND DETERMINED IN
THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS

(No. 1539—Cilaim denied.)
Epwanrp Eoan, Claimant, vs. StaTeE oF ILLINO18, Respondent.
Opinton filcd Scptember 8, 1931,

PERSONAL IXJURY—tchen no award will be made., ‘The State 18 not liable

for the negligence of its agents and servants,
Sase-—negligence. Where the injury complalned of appears to have re-

sulted from the negligence of another, an award will be denled.

Per Curiam:
It appears that claimant suffered an accident on the morn-

ing of Saturday, August 3, 1929. The accident oceurred about
two miles west of Elgin, Illinois. It further appears that a
convoy of seven National Guard Army Trucks were going
westerly from Chicago to Camp Grant near Rockford, Illinois,
The claimant with one William Hornbeck of Chicago who
owned and operated a freight truck with semi-trailer attached
was proceeding easterly carryving a heavy load of freight.
The claimant was riding in the right front seat. It appears
that the Hornbeck truck was going at quite a rapid rate of
speed and that the Government trucks were running very
slow,
From all the evidence in this case this court is of the
opinion that if due care was exercised by the driver of the
truck and trailer in which claimant was riding any accident
could be avoided and if there is any claim that the claimant
herein would be against the owner and driver of the truck in

which he was riding.

The Attorney QGeneral comes and raises the well estab.-
lished rule of law that the doctrine of respondent superior
does not apply to a State in the exercise of purely Govern-
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mental functions. This is a rule that has been followed by
the Court of Claims and conceded to be the law,

Taking this rule into consideration and the probable negli-
gence of the driver and owner of the truck in whieh elaimaut
was riding the court is of the opinion that this elaim is with-
out merit. T'herefore, the clanm is disallowed.

(No., 1544—Claim denied.)
Fraxk McCaxx, Claimant, rs. STATE oF Inniyvors, Respondent.
|
Opinion filed September 8, 1931,

PErsoNAlL INJURY—tChen awdard will be denied for personal injurp sus-
tained on State Highway. Where the evidence shows that claimant was
familiar with a highway and the conditlon thereof and fails to obhserve
warning signs as to condition of same, no award will be made for personal
injuries sustained while traveling thereon, alleged to have bheen caused by
bad condition thercof.

SaymMe—negligence of State employees. The State i8 not liable for the
negligence of its oflicers, agents or servants.

Per Curiam:

Thisg is a clanim based upon an injury sustained by elnimant
while riding with his friend about six or seven miles east of
St. Charles, at which point there was a gap in the pavement
on account of the construction of an overhead crossing. Thoere
was detour about one-half mile long and it appears that the
driver of the ear, companion and friend of elnimant, turned
suddenly upon the detour and the driver lost control of the
machine and the car went into a shallow diteh turning upside
down and the claimant was injured considerably.

The Attorney General comes and presents the rule of the
doetrine of respondent superior. ‘There ean be no question
ns to this rule which does not apply to the State in the exer-
cise of purely (overnmental functions.

However, it appears that the claimant and driver were
acquainted with this road and the detour, having passcd over
same several times, could have observed the detour sign posts
and that they had ample opportunity to kunow the possible
danger in making the detour and therefore assumed the risk
that they encountered,

Therefore, the court reecommends {hat claimm be disallowed.



GOODRICH SILVERTOWN, INC., v. STATE OF ILLINOIS.

(No. 1588-—Claim denied.)
Dawsoyx MoCurLLEy, Claimant, vs. StaTe oF ILLINOIS, Respondent.

Opinian filerd September 8, 1031,

Dawsox McCUvLLEy, pro se.
Oscar 1. Carwstroym, Attorney General; Carn I. Diegrz,

Assistant Attorney General, for respondent,

PROFERTY DAMAGE—Chen State not liable for. The State is not liable for

the negligence of its officers, agents and servants.
DisMISSAL—ichen case may be dismissed for failure to conform to rulcs

of court, When declaration does not conform to ruies of court and is not
sworn to by the claimant case may be diamissed.

Mr. Justice THoMas delivered the opinion of the court:

This is a claim for $59.20 damages to the automobile of
the claimant which he alleges was caused by a collision with
a snowplow being opecrated by one of the employees of the
State Highway Department on the evening of January 18,
1930. The declaration does not conform to the rules of the
court and is not sworn to by the claimant as the rules provide
and we would be justified in dismissing it for that reason;
but we have carefully examined the evidence in the case and
have reached the conclusion that the claimant is not entitled
to an award. There is no evidence that the driver of the snow-
plow was guilty of any negligence but if he was the State is
not liable for any injury caused by his negligence, it being
fundamental that the State is not liable for the negligence
of its officers, agents, and servants. The claim is therefore

denied and the cause dismissed.

(Nos. 16805-1606—Cilaims dismissed.)
Opinion flled September 8, 1531,
Goonrior SILvERTOWN, INC., Claimant, vs. StaTe oF ILLINOIS,
Respondent.

DIsMISSAL—tORen case will be dismissed. Where it appears claim has

been pald the case will be dismissed.

Per Curiam:
These two claims are for bills sold to the State by claimant

aggregating in value $33.30. Since the claims were filed in
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this court they have been paid by the Department of (on-
servation, and as the cause of action has been satisfied they
are dismissed.

{Nos. 1611-1612—Conzolidated-—Claims deniéd. )

Toxy A. FExogLio. No. 1611 axp James FrLercuen, No. 10612,
Claimants, e~ STaTE 0F TLLINos, Respondent,

Opinion fited September 8, 1031,
T. W. Rexyick axp Lovis A, Zearixg, for claimants.

Oscar . Carnstroy, Attorney General; (ant, [ Dierz,
Assistant Attorney General, for respondent,

PERSONAL INJURY—properiy damage-negliggence. Where it appears from
the evidence that claimants sustalned injuries complained of without any
negligence or fault on the part of the agents of the State an award will he

denied.
SamMe—condributory ncgligence. Where the evidence shows claimants

were guflty of contributory negligence recovery will bhe barred.

Mr. Justice THoMas delivered the opinion of the court:

As the faets upon which these two elaims are based are
identieal the elaims have been consolidated for hearing and
deecision.  On the night of Iehruary 17, 1930 claimants were
driving along State Highway No. 7, near the Village ot DelPPue,
in an automobile belonging to claimant, Fleteher, ‘I'he nicht
was very foggy and the pavement was slippery with ice. "The
fog was so dense that claimants could not sce far ahead of
their ear, and the pavement was so icy that the employees of
the Highway Department were spreading cinders on the hill-
sides and eurves of the road, the cinders being hauled in a
truck driven by Henry Morris. Near 12 o’clock at night,
while the truck was being driven along the highway from one
point where cinders were being spread to another, clnimants
ran into it from the rear and the auntomobile of Mr. Fleteher
was seriously damaged by the collision, Mr. I'leteher himself
more or less injured and elaimant Fenoglio somewhat bruised
and his clothing damaged. Mr. Fleteher is asking damawes
in the sum of %1,500.00 and M¢r. I'enoglio in the sum of £100.00,

The evidence is conflicting as to the speed which claimants
were driving, they saying they were driving 20 to 22 miles
per hour, while the employeces of the State testify they were
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drivineg mueh faster than that., The truck had a red rear
hght, a red lantern on the rear of the cab, a white light on
the side and its head lights all burning before and at the time
of the collision and was being driven between five and ten
miles per hour,

Claimants suits are based on the theory that the injuries
to them and their car were eaused by the negligence of the
employees of the State. The State is never liable for damages
caused by the negligence of its oflicers, employees or agents.
This rule of law has been so repeatedly announced by this
and other courts that citation of authorities is not deemed
necessary. In view of this established rule the State is not
linble for the damages claimed even though they might have
been eaused by the negligence of its employees.

It is fundamental that before one can recover in an action
of this kind two things must appear—the party causing the
injury must have been guilty of negligence and the party
injured must have been free from negligence. In this case
the cvidence clearly shows that the employees of the State
were not guilty of negligence and that the injuries were not
caused by any wrongful act of theirs. The proof further
shows that had the claimants been using that eare and caution
which the conditions of the rond and weather required of them
at the time the collision would not have happened.

They are therefore not entitled to any award against the
State in any view of the casg. The claims are deunied and the

cases dismissed.

(No. 1622-—Claim dismissed.)

Frrres, Love & SirreN, INc., Claimant, vs, STaTE OF [LLINOIS,
Respondent.
Opinion fled Seplember 8, 10841,

DisMmissat—when case will be dismissed upon stipulalion of partics,
Upnon stipulation of the parties, because of action satisfied, the case will be
dismissed.

Per Curiam:

Counsel for the claimant and the Attorney General have
filed a stipulation in this cause that it shall be dismissed with-
out costs, all costs having been paid. It is therefore ordered
that the cause be and the same is hereby dismissed.
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(No. 1623-—Claimant awarded $200.00.)

Tre Cairo Warer CoMprany. a corporation. Claimant, s, StaTe oF
ILrixors, Respondent.

Opinion filrd September 8, 1031,

FRANCUHISE TAN—PAYMENT MADE UNDER MUTUMNL MISTAKE OF FACT—w o
crward il e made,  Where corporation files an amendment to its chater,
providing for exchange of itz capital stock, which amendment was throuch
mistnke construed by Secrctary of State ns nn increase of capital stock aned
claimant pays increased assessment, an award may be made nupon the ground
that payment was result of mutual mistake of fact.

Per Curiam:
It appears that elaimant filed a certifienate of amendment

in the Seeretary of State's oflice which certificate was eon-
strued by the Secretary of State to be an inerease of the
capitalization of elaimant and eclaimant asserts that this
amendment did not inecrease the capitalization but merely
provided for an exchange of the capital stoek. Claimant paid
inereased assessment for two years which claimant asserts
is %100.00 per yecar more than should be colleeted. There is
no contention on the part of the Attorney General or the
Secretary of State that such colleetion was not made on
account of crror. It would appear to this court that this caxe
grows out of a mutual mistake of facts and in view of all the
facts and circumstances disclosed in the record the court
yecommends that the elaimant be allowed the sum of Two
Hundred ($200.00) Dollars. .

(No. 1658—Claim denled.)
JoHN StTvarT CooNLEY, Ji. AND Fraxk A. Rens, ExECUTOlsS OF THE
LAST WILL AND TESTAMENT oF Prioene Seire, Deceased, ('laimants,
rs. STATE OF ILLiNoOIs, Respondent.

Opinion filed Seplember 8, 1031.
Rehearing denicd November 4, 1031,

Runexs, Fisoner, Mosser & Banxuva, for claimant.

Oscar K. CarustroyM, Attorney Ueneral; Cari, 1. Duiz,
Assistant Attorney General, for respondent.

INHERITANCE TAX—tWhen aqward will be denicd for amount claimed to hare
been erroncously paid, Where inheritance tax is paid to State Treasurer and

application for refund of part thereof, alleged to be in excess of that due is
afterward made to State Treasurer, which is denied, Court of Claims is with-

out jurisdiction to make award.
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SAME—State Treasurer. Inheritance Tax Act is a complete cade and the
oniy provision it contains for refund of tax erroneously paid {8 Section 10,
making it the duty of State Treasurer to refund any part of tax erroneously
paid, if application therefore is made within two years, but this section also
clothes State Treasurer with power to determine from proofs submitted

whether or not payments were erroneous.
Covarr orF CuaiMms—jurisdiction. Where the legislature has seen fit to

give an officer of the State Government power to act and decide upon a quea-
tien, Court of Ciaims has no jurisdiction to review the decision.

Mr. Justice THoMas delivered the opinion of the court:

"Thig elaim is for the refund of $1,161.05 inheritance taxes
alleged to have been erroneously paid becaunse of a mutual
mistake of fact. The tax was paid by the exccutors of Phoebe
Seipp, deceased. The facts have been stipulated, the stipula-
tion showing: that Phoebe Seipp died October 28, 19927, that
an appraiser was appointed to appraise the property of her
estate; that on May 3, 1928, the County Court of Cook County
entered an order fixing the amount of inheritance tax due at
the sum of $57,761.06; that on April 27, 1928, the exceutors
paid the County Treasurer of Cook County $54,873.01, being
the amount of the tax fixed by the County Court less 5% dis-
count; that among the assets of the estate were 240 shares of
the preferred stock of the Denver and Rio Grande Railroad
Company which were valued by the appraiser at $12,420.00
and that $1,161.05 of the tax paid was tax upon that stock;
that on March 19, 1929, the execcutors for the first time dis-
covered that stock was worthless; that the value of the stock
wus given to the executors by a broker who mistakenly gave
them the value of the stock of the Denver and Rio Grande
Western Railrond Company, a solvent corporation, instead
of the stock of the Denver and Rio Grande Railroad Company,
an insolvent corporation, and that the executors and appraiser
mistakenly believed the shares of stock owned by the de-
consed were shares of stock of the solvent corporation; that
on November 12, 1929, the County Court of Cook County
entered an order amending the appraiser’s report and fixing
thiec amount of tax due at the sum of $56,5638.90; that in Decem-
her, 1929, the exccutors flled their petition, duly sworn to by
them, with the State Treasurer for a refund of $1,161.05 of the
tax paid and attached to the petition a certified order of the
County Court amending the appraiser’s report and fixing the
tax due at $566,538.90; and that the State Treasurer denied
the prayer of the petition and refused to refund the tax.
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A copy of the petition presented to the State Treasurer
is attached to the stipulation and made a part thercof, It
appears from this petition that the same facts were submitted
to the State Treasurer as are submitted to this court. Sce-
tion 10 of the Inberitance Tax Aect provides that when any
amount of an inheritance tax has been erroncously paid to
the State Treasurer it shall be lawful for him on satisfactory
proof to refund the amount so erroncously paid to the party
who made the payment, provided application for repayment
shall be made within two years from the date of the payment,
The Inheritance Tax Act is a complete code, and the only
provision it contains for the refund of a tax erroncously paid
is Section 10. That scetion makes it the duty of the State
Treasurer to refund any part of a tax erroncously paid if
application therefore is made within two years; but it also
clothes him with the power to determine from the proofs sub-
mitted to him whether or not the payments were erroncous.
Within two years after making the alleged erroncous payment
claimants made application to the State Treasurer to have it
refunded, submitting to him the same proofs submitted to
this court. He denied their application and refused to refund
the tax. Whether his decision was right or wrong is not a
matter for this court to determine. Where the legislature has
given an officer, commission, or department of the State gov-
crnment power to act and decide upon a question the court of
claims has no jurisdicetion to review the decision. (3oline
Plow Co. vs. State, 5 Ct. CL. 93; Linden vs, State, 5 Ct. C'l. 150;
Gray vs. McCance, 14 111, 343; McGhee va, Wright, 16 1H. 555,
Benuett vs. Farrar, 2 Gil. 598.)

The claim is therefore denied and the case dismissoed.

gt

{No. 1664—Claim denied.)

D. L. ManrsHALL, Claimant, r¢. STATE oF InniNois. Respondent.
Opinion filed Reptember 8, 1931.
Rehearing donicd January (2, 1932,

PROreRtY paMage—wchen no agward will ve made., Where there is no
proof of negligence on part of party charged, no recovery can be had, on a
claim based thereon.

Per Curiain :

This is a claim brought to recover damages on account of

injury to a horse on which the claimant was riding in the
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County of Clay in the State of Illinois. The acecident oceurred
on the 28th day of IFebruary 1930. The claimant alleges that
a State Truck driven by M. A. Newton struck the horse and
caused the damages. The Attorney General comes and de-
fends and states that the truck driver was going at a rate of
speed of about cight or ten miles per hour; that the truck
was passing a spring wagon going in the same direction. The
claimant contends that he was riding on the shoulder of the
road. However, there is no evidence to show that the fruck
ot off the road or the cement slab. It does appear that the
horse got frightened and perhaps the truck driver got
alarmed and therefore a collision. This court fails to find
that the driver of the truck was negligent but that the truck
was going at a reasonable rate of speed. It is regrettable for
claimant to lose his horse but from all the facts and circumn-
stances the court is of the opinion that the State of Illinois
should not assume responsibility in an action of thia kind.
Therefore the court recommends that the claim be dis-

allowed.

{No., 1878—Claim denied.)

SETH SEIDERS, INCORPORATED, A DELAWARE CoRProRATION, Claimant, vs.
StaTE of ILLiNoOIS, Respondent.

Opinion flled Seplember 8, 1031,

FRANCHISE TAX~——whAen no award will dbe made. Where amount of fran-
chire tax §s computed and collected by Secretary of State in accordance with
law, based on information submifted by claimant, a claim for rebate of a
part thereof atlieged to have been excessive, on account of error in informa-

tion furnished by claimant will be denied.

Per Curiam:

It appears that the claimant is a corporation -organized
and known as a Delaware Corporation, a foreign corporation
and that they desire to do business in the State of Illinois
aud that they filed with the Secretary of State information
as required by law as to the amount of business and the
amount of property which such corporation would have in
this State during their first year of business. It appears
also that the Secretary of State on information furnished by
claimant did compute the franchise f2e for doirg business.
in the State during its first year. The 2lnitoant now vontends
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that they should have been taxed at a less percentage than the
estimate indicated and should be rebated the difference.

It appears to this court that the Secretary of State fol-
lowed the directions of the Legislature in computing and col-
lecting taxes and if there was an error in the statements of
claimant as to their volume of business or capital stock it
was not the fault of the Secretary of State or the State of
Illinois and consequently this court is of the opinion that the
law was followed in this transaction and the court therefore

recommends that claim be disallowed.

(No. 1683—Claim denied.)
Georor G. Bares, Claimant, vre. STATE oF ILniNo1s, Respondent.
Opiniovn filed September 8, 191,

PersoNaAL iNJUREsS—tthien no award will be made. Where injured em-
ployee is paid amount equal to or greater than would be awarded under p.o-
visions of Workmen’s Compensation Act, In thie way of salary while he was
absent from his duties, owing to Injuries, a claim for further compensation

will be denied.
Per Curiam:

This is a claim brought to recover for personal injuries
under the Workmen’s Compensation Aet or the provisions
thereof.

It appears that claimant has heen a janitor for a number
of yvears under the direet supervision of the Seeretary of
State and while thus engaged on February 20, 1930, he al-
leges to have accidently fallen from a table to the floor while
handling mail sacks. IFrom the injury thus reecived he
claimed to have suffered some permanent disability, From
the records in this case it appears that claimant was absent
from his duties for a period of three months and during said
time he received his full salary., It further appears that n
report of a State physician following a thorough physical
examination finds no permanent disability.

This court is of the opinion that the State of I[llinois
treated the claimant very fairly. 1le drew his full salary and
that should off-set his claim for medical serviee and under the
. -\;Vqur;;en.’s.Cpmpous.'ltion Act we do not believe he could re-

4+ . [
-
. . - -
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cover a greater amount. ITis was not a hazardous occupation
and should not be considered extra hazardous and the court
believes that the State of Illinois has been kind and generous
to the claimant and that he has recoived all that he is entitled

to.
Therefore the court recommends that the claim be disal-

lowed.

(No. 1740—Claimant awarded $1003.98.)
WarTer J. Ruepiger, Claimant, vs. STATE or ILLiNOIS, Respondent.

Opinion filed September 8, 1031,

Max Murbook, for claimant.

Oscar K. CarwstroM, Attorney (General; Carr 1. DieTtz,
Assistant Attorney General, for respondent.

SeavicEs—erpenses. Where it appears that claimant performed services
and incurred expenses in performance of duties, lawtully assigned to him by
a State Department and that at the time there were funds in the appropria-
tion to pay for same, but before application for payment was made the appro-
priation lapsed, and it i{a conceded by the proper department and Attorney
General that the State is indebted to claimant, in the amount claimed an

award for same will be made.
Mr. Justioe TrHonmas delivered the opinion of the court:

This claim is for services and expenses of claimant as a
member of the committee designated by the Director of Regis-
tration and Education for the Profession of Real Estate
Brokers pursuant to the provisions of the Civil Administrative
Code. At the time the services were rendered and the ex-
penses incurred for which this claim is filed there was ample
funds in the appropriation made to the Department of Regis-
tration and Education to pey them, but before application for
payment was made the appropriation lapsed. It is conceded
by the Director of the Department of Registration and Edu-
cation and the Attorney General that the State owes claimant
for servieces and expenses rendered as a member of such com-
mittee the sum of $1,003.98. I[{is claim is therefore allowed
and he is awarded the sum of $1,003.98.
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{No. 1751—Clnim denied.)

Oscar 1L, Claimant, rs. STATE OF InLiNois, Respondent.
Opinion filed Septembicr 8, 1931,

Warrter I5. Lixparex, for claimant,

Oscar . CanwsTrRoM, Attorney General; Fraxk R, acLe-
ToN, Assistant Attorney General, for respondent.

WorkMEN'S CoMPENSATION AcT—when aqward will be denicd, Whete the
evidence shows that claimant had received from the State all that he was
entitled to for accidental injuries, claim for further compensation will be

denied.
Mr. Justice Tnoyas delivered the opinion of the court:

Claimant was employed by the State as a laborer in the
Division of Highways and on December 31, 1926, while en-
gaged in his work, received an injury to his foot which
resulted in his being unable to work for about eight months.
On November 27, 1929, while engaged at his work, he was
struck by an automobile resulting in an injury to his head
and bruises on his person. This last injury incapacitated him
for work fror about six weeks. Ie has filed his elaim under
the Workmen'’s Compensation Aet for $3,000.00.

The record shows that the State paid all his hospital and
doctors bills and paid him his regular wage of $+.50 per day
during a considerable portion of the time he was unable to
work on account of the first injury and $2.25 a day for a part
of the time. It also shows that he was paid his regular wawe
of $4.50 durmg the time he was mcapaeltated by the second
injury. The injuries arose out of and in the course of his
cmployment, and the Statc became liable to compensate him
in accordance with the provisions of the Workmen’s Com-
pensation Act. From the evidence on file we find that he has
received from the State all that he was entitled to receive
and the claim is therefore denied and the case dismissed,

(No. 1753—Claim denled.)
Franz Rypert, Claimant, rs. STaTE oF JLLINOIS, RRespondent.
Opinion filrd September 8, 1931
WarLTter E. LaxpereN, for claimant.

Oscar E, CARLSTRO.\[, Attorney General; I'raxk R. FacLi-
ToN, Assistant Atforneyv General, for respondent.
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WorKMEN'S CoMpExsaTioN AcT—proaf necessary to obtain award. Em-

ployee of State seeking compensation for injuries must show that such in-
juries were accidental, that they arose out of and in course of employment
while engaged in extra hazardous employment, that same incapacitated him

from work and for what period of time.
SaMe—twwhen no atcard will be made. Where claimant falls to introduce

any evidence of injury, except his own statement, which is contradicted by
physician called by him and fails to show that he was incapacitated for work
and it so, for what length of time an award will be denied.

Mr. JusTtice THOMAS delivered the opinion of the court:

Claimant chargesin his declaration that while he was work-
ing for the Division of Highways on August 12, 1930, an auto-
mobile, driven by Mrs. Alice Cryderman, struck him knocking
him into one of the barricades on the pavement, and as a
result thereof his back was wrenched, his left leg bruised and
he suffered a nervous shock. The proof does show that
Mrs. Cryderman’s ecar struck him, but there is no evidenece,
other than his own statement, that he was injured thercby.
A physician called by him testified that he is a person ‘‘of
low mentality, below normal,’’ and that such condition was
not the result of the accident. He also testified that the
claimant was physically enpable of doing heavy work. While
an employce of the State who is injured and whose injury
arose out of and in the course of his employment is entitled
to compensation for such injuries, the compensation to be
paid depends upon whether the injury incapacitated him from
work and, if so, what length of time. The employee must
introduce evidence showing he is entitled to compensation
and for what length of time. This claimant has failed to do.
As the court cannot base award upon conjecture the claim

is denied and the case dismissed.

(Nos. 1794, 1795, 1796, 1797, 1708—Clalms dismissed.)

W. A. Brack Company, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion flied Reptembder 8, 1931.
DISMISHAL—twhen case may be dismissed upon motion of Attorney Gen-

cral. A case may be dismissed upon motion of Attorney General where

claimant faila to comply with rules of court.
RuLes or coURT—Jfailure to file copy of contract sued on. Where claim-

ant fails to file copy of contract upon which claim is based with declaration
and fails to state in declaration whether claim has been presented to any
State department, and if 8o what action was takea thereon, the case may he

dismissed on motion.
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Per Curiam:;

The declarations in these eases are based upon contrnets
alleged to have been entered into by the elaimant with the
State, but no copies of the contracts are filed with the declara-
tions as required by Rule 4 of the court., The declarations
further show that the claims therein mentioned have been
presented to the Department of Publie Works and Buildings
and are now pending in that department for disposition, T'he
Attorney General has filed a motion to strike the deelarations
from the files. Rule 4 requirves a copy of such contract to he
filed with the declaration together with the name and present
address of the officer with whom suceh a contract was made.
Rule 5 requires claimant {o state in his deelaration whether
or not his claim has been presented to any State department
and if it has been so presented what action was taken thereon.
It is thus apparent from the allegations of these declarations
that the claims have also been prematurely filed as they are
still pending before the Department of Public Works and
Buildings,

The motion is therefore allowed, the declarations stricken
from the files and the claims dismissed, without prejudice,

{No. 15286—Claim denied.)

AMERICAN CEREAL-CorrPEE CoMpraxy, Claimant, rs. STATE oF [LLINOIS,
Respondent.

Opinion filed Norember 4, 19418,
AMERICAN CEREaAL—Corrir CoMPANY, pro sc.

Oscanr 1N, CantsrTiom, Atlorney Ueneral; Davin J. Kanvyi,
Assistant Altorney General, for respondent,

FRANCHISE TAX—tar voluntarily paid cannot be recorered. A tax volun-
tarily pald without duteas or compulsion cannot be 1ecosered.

Mr. Justicr TnoMas delivered the opinion of the court :

The elaim in this case is for the refund of an alloged aver
payment of a franchise tax of $13.05. 1'he State has filed a
demurrer to the deelaration,

It appears from the declaration that the Sceretary of State

assessed a franchise tax of $75.00 agninst claimant and tha
claimant voluntarily paid the tax assessed on June 23, 192-,
without making any protest or objection to the correetness
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of the amount assessed. It is settled in this State that a tax

voluntarily paid cannot be recovered back.
The demurrer is therefore sustained.

(No. 18609—Claimant awarded $78.00.)

Rosartiia P, Tuxsicriry Axp G. S, RourLerr, Claimants, vrs. STATE
OF l1LLINO13, Respondents.

Opinion filed November 4, 1931.

S. S. Groves, for claimant.

Oscarn E. CarLstroM, Attorney (eneral; Carn I. Dikrz,
Assistant Attorney (eneral, for respondent.

PRrRoOPERTY DAMAGE~—oOverflow—Siate not liable for. ‘The State {8 not Iiable

for damages caused by overflow,
SaMe—equity and good conscience—ichen award may be made. Where it

appears that growing crop of corn was damaged by overflow, responsibility
for which is acknowledged by a State Department, an award may be made

on the grounds of equity and good conscience.
Mr. JusTice RoE delivered the opinion of the court:

This is a claim in the amount of $104.00 for damages to a
growing erop of corn caused by water overflowing the elaim-
ants land in the summer of 1929.

Claimant G. S. Rollett was the tenant of claimant Rosalthia
P. Tunnieliff, owner of a farm situated on State Highway
No. 96, one-half mile north of the Village of Marcelline, Adams
County, Illinois.

Claimants had a crop of growing corn in which they each
had an equal share on a 13 acre field adjacent to the highway.
A new hard road State ITighway, known as 8. B. I. Route
No. 96 contiguous to this 13 acre field was built prior
to the summer of 1929. 1Tn the building of the new road the
drainage eonditions at this point were not materially changed
from those which existed on the original road but a new
systemn of drainage incident to changed construction was
neeessary.

The evidence does not disclose any faulty construction of
this State Highway, nor does the record show any negligence
on the part of the State in the building of the drainage system.
However, the fact is undisputed that in the months of June
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and July, 1929, durineg heavy rainfalls, water ecaused by
freshets overflowed the growing crop of corn in the field of
the complainants, "This field, near the roadway was low, and
there wa= o small basin with no natural outlet.  "This basin
or low land had been subject to overitow prior to the building
of the new State Ilighway, There is some difference of
opinion in the evidence as to the exaet size of this basin and
also as to the size of the portion of the field outside of this
basin which was overflowed during June and July, 1920, The
claimants allege that the one acre of growing corn was totally
destroyed and 50 per cent of two more acres was injured,

It appears from the evidence that the new drainage system
at this point was not quite adequate to carry off the water
resulting from unusually heavy rainfalls.

IFrom the report on this elanim submitted by the Divigion
of Highways, Department of Publie Works and Buildings,
State of Illinois, we quote the following:

“The matter of drainage at this location was brought to our attention
some time during the latter part of the summer of 1929, and there is n well-
defined draw to the east of the State lHighway and #s we were attempting
to carry water in our road ditches for too great n «distance, we deeclded to
construct a 2 x 2 reinforced concrete culvert at station 19812 in order to
relieve the water from our west road ditch, This culvert wans constructed

about the middle of May, 1930.

“There is no question in my mind but what the crop in this fleld was
damnged to some extent during the extremely heavy raln falls in that
vicinity during the monihs of June and July of 1929, and that this damage
was sustained solely due to the fuct that we were attempting to carmiy the
water in our west road diteh for too great n distance without puassing it
underneath the road and to the east in which the natural course lies at this

particular location.”

This report acknowledges responsibility for damage to
the growing crop of ecorn. The question arises as to the extent
of the damage. According to the statement submitted by the
State of Illinois not more than one and one-fourth acres was
totally damaged as the result of the overflow. Clahmants esti-
mate two acres were totally damaged. Taking into considera-
tion all the eircumstances, facets, and evidenee submitted this
court finds that one and one-half neres of the growing crop
of corn was totally destroyed.

The Bill of Particulars sets forth that the average yicld
of the field was G5 bushels per acre and claims the price was
80 cents per bushel.
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In the case of Hlinois Traction, Inc. vs. State of Illinois,
Court of Claims Reports, Volume 3, Page 422, this court held
that the State is not linble for damage caused by overflow,
therefore we determine that there is in this case no legal
linbility on the part of the State of 1llinois,

Although there is no legal lability we believe that in
equity and good conscience the elaimants, Rosalthia P. Tunni-
cliff and G. S. Rollett, should be reimbursed on aecount of
the losses sustained and accordingly an asward is allowed in

the sum of $£78.00.

{No. 1809—Claim denied.)
Hexry WiskircHiEN, Claimant, vs. STaTE or ILLixois, Ilespondent.
Opinion flled Nvvember §, 1931.

Ricitanp F. Scuorz, for claimant.

Oscar k. CarnsrroM, Attorney General; Carn I. Dierz,
Assistant Attorney General, for respondent.

LismiratTioxs—pleading. Where it appeara on the face of the declaration
that clajm Is barred by Statute of Limitations, plea of same will be sustained
and claim dismissed.

Mr. Justice Rokr delivered the opinion of the court:

The claimant, llenry Wiskirchen, claims damages in the
amount of $80.00 for embalming, furnishing a casket and
burying one Henry C. Dickson, a member of the Illinois
Soldiers and Sailors ffome of Quincy, Illinois, on the third
day of November, A. D. 1918,

The declaration of the claimant avers a verbal agreement
with Captain John K. Andrew, superintendent of the said
Home, acting in his official capacity, whereby the claimant
was engaged to embalm, furnish a casket and bury the body
of Henry C. Dickson, deceased.

A bill for $80.00, the cost of said embalming, casket and
burial was presented to the said Captain John . Andrew
immediately after the burial, but claimant says he never
received payment,

Afterward the elaimant presented his claim to the Depart-
ment of Public Welfare which he alleges failed to pay the

same.
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Finally on the 6th day of August, 1931, he filed his c¢laim
in this court,

The respondent, by Osecar I8, Carlstrom, Attorney General,
pleads the Statute of Limitations beeause the elaimant did not
file his elaim within five years from the time his eause of
action first acerued as required by scction of ‘““An Aect to
c¢reate the Court of Claims and to preseribe its power and
duties,”’ approved June 25, 1917 (Par. 436, Chap. 37, Smith-
Hurd's Illinois Rev. Statutes, 1929).

Beeause on the face of the declaration this eause of action
is barred by the Statute of lLimitations, the plea of the re-
spondent is sustained, the elaim disallowed, and the case

dismissed.

(No. 930—Claim dismissed.)

CoMMERCIAL STEEL CoMpaxy., Claimant, rs. STATE OoF JLLINOIS,
Respondent,

Opinion filed November 5, 1931,

Dissmissat—when case will be dismissed for want of prosecution, Where,
upon motion of Attorney General to show cause why case should not be dlis-
missed for want of prosecution, cause is not shown by claimant, case will he

dismissed.
Per Curiam:

Now comes Oscar E. Carlstrom, Attorney QGeneral, and
muakes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A. D.
19331, wherein the claimant was ordered to show cause on or
before November 3, 1931, why this case should not be dis-
missed for wanti of prosccution.

And it appearing to the court that cause has not heen
shown by claimant in accordance with said order, it is herchy
ordered that the claim be dismissed without an award and
the case stricken from the docket.

{No. 943—Ciaim dismissed.)

Marieg ). KeExwoRTiiy, Claimant, vs. STaTE OF 1LLiNOI=, Respondent,

Opinion Aled Nourember 5, 1131,

Disatisisar—twhen case will be dismissed for want of prosceulion. Where,

uponn motion of Attorney General 1o show cause why case should not be J:s-
missed for want of prosecution. cause is not shown by claimant, case w:l!l

be dismissed.
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Per Curiam:
Now comes Osear K. Carlstrom, Attorney General, and

makes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A, D,
1931, wherein the claimant was ordered to show cause on or
before November 3rd, 1931, why this case should not be dis-
missed for want of prosecution.

And it appearing to the court that cause has not been
shown by claimant in accordance with said order, it is hereby
ordered that the claim be dismissed without an award and

the case stricken from the docket.

(No. 1031—Claim dismissed.)

KenNNETH LYLE CLAaYTON, Claimant, vs. StaTe or ILLINOIS,
Respondent.

Opinion Aled Novembder 5, 1931,

DrsMISSAL—140hen case will be dismissed for want of prosecution. Where
upon motton of- Attorney General to show cause why case shotld not be dis-
missed for want of prosecution, cause {s not shown by claimant, case wiil

be dismissed.

Per Curiam:
Now comes Oscar E. Carlstrom, Attorney Genéral, and

makes his motion for dismissal, pursuant to an order o ‘show
cause entered by this court ou the 8th day of September, A. D,
1931, wherein the claimant was ordered to show cause on or
before November 3, 1931, why this case should not be dis-

missed for want of prosecutlon.
And it appearing to the court that cause has not been

shown by claimant in accordance with said order, it is hereby
ordered that the claim be dismissed without an order and

the case stricken from the docket,

(Nos. 1170 and 1171—Claims diamissed.)

Tony TroMaAs, Claimsant, No. l‘i'?b :AND Rose Trxoaas, No. 1171,
Claimants, vs. STaT® OF ILLINOIS, Respondent.

Opinion Alcd Novembder 5, 1031.

Dississat—iohen case will be dismissed for want of prosccution. Where,
upon motinn of Attorney (eneral to show cause why case should not be dis-
missed for want of prosecution, cause is not shown by claimant, case will be

dismissed.
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A

Per Curiam:
Now comes Oscar li. Carlstrom, Attorney General, and

makes motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A.
D. 1931, wherein the claimant was ordered to show cause on
or before November 3rd, 1931, why this ease should not be dis-
missed for want of prosecution.

And it appearing to the court that cause has not been
shown by claimant in accordance with said order, it is hereby
ordered that the claim be dismissed without an award and the
case stricken from the docket.

(No. 1181-—-Claim dismissed.)
Harny F. BARNSTETTER, Claimant, vs. STAaTE oF 1LLINOIS, Respondent.
Opinion filed November 5, 1031.

Dississat—when case will be dismissed for want of prosccution. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecution, cause Is not shown by eclaimant, case will be

dismissed.

Per Curiam:
Now comes Oscar 10. Caristrom, Attorney Gencral, and

makes motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A.
D. 1931, wherein the claimant was ordered to show cause on
or before November 3rd, 1931, why this case should not be dis-
missed for want of prosecution.

And it appearing to the court that cause has not bheen
shown by claimant in accordance with said order, it is herehy
ordered that the claim be dismissed without an award and the
case stricken from the docket.

(No. 1233—Ciaim dismiased.)
STANLEY Mazanrka, Claimant, vs. StaTe oF ILLinois, Respondent.
Opinion filcd November 5, 1931,

DisamissaL—ichen case will be dismissed for want of proscecution. Where,
upon motion of Attorney General to shiow cauge why case should not be dis-
missed for want of prosecution, cause is not shown by claimant, case will be

dismissed.
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Per Curiam:
Now comes Oscar Ii. Carlstrom, Attorney QGeneral, and

makes motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A.
D. 1931, wherein the claimant was ordered to show cause on
or before November 3rd, 1931, why this case should not be

dismisged for want of prosecution.
And it appearing to the court that cause has not been

shown by claimant in accordance with said order, it is hereby
ordered that the claim be dismissed without an award and
the case stricken from the docket.

(No. 1293—Claim dismissed.)

SweENEY Gas & O1n Coapany, Claimant, vs. STATE OF ILLINOIS,
Respondent.

Opinion filed November 5, 1931.

DisnissaL—wchen case will be dismissed for want of prosecutton. Where,
upon motion of Attorney General to show cause why case should not be dfs-
missed for want of prosecution, cause is not shown by claimant, case will be

dismissed.
Per Curiam:

Now comes Oscar E. Carlstrom, Attorney General, and
makes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A.
D. 1931, wherein the claimant was ordered to show cause on
or before November 3rd, 1931, why this case should not be
dismissed for want of prosecution.

And it appearing to the court that cause has not been
shown by claimant in aceordance with said order, it is hereby
ordered that the claim be dismissed without an award and the
caso stricken from the docket.

(No. 1387—Claim dismissed.)
Ep S. SyitH, Claimant, vs. Srate or ILrivors, Respondent.
Opinion Ailed November 5, 1931,

DisMiSSAlL~—when case will be dismissed for wwant of prosccution. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecutfon, cause is not shown by claimant, case will be

dismissed.
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Per Curiam:
Now comes Oscar L. Carlstrom, Attorney General, and

makes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, 1931,
wherein the claimant was ordered to show cause on or hefore
November 3rd, 1931, why this casce should not be dismissed

for want of prosecution.
And it appearing to the court that eause has not been

shown by elaimant in accordance with said order, it is herchy
ordercd that the claim be dismissed without an award and
the case stricken from the docket.

(No. 1380—Claim dismissed.)

Joseri L. STiLEs AND ETHEL IP. STiLes, Claimants, vs. STATE OF
JrLLiNo1S, Respondent.

Opinion filed November 5, 1031,

Dississal—ichen case will be dismissed for want of progccution. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecution, cause is not shown by claimant, case will be

dismissed.
Per Curiam:

Now comes Oscar [4. Carlstrom, Attorney denecral, and
makes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September,
1931, wherein the claimant was ordered to show cause on or
before November 3rd, 1931, why this case should not be dis-

missed for want of prosecution,
And it appearing to the court that cause has not bheen

shown by claimant in accordance with said order, it is hereby
ordored that the claim be dismissed without an award and the

case stricken from the docket.

(No. 1403—Cilaim dismissed.)

ftussenn L. CARPENTER AND JOIN (CAnrreNTER, Claimants, vs. STATE oF
ILLiNoI8, Respondent,

Opinion fitrd Novembher 5, 1931,

Dusysissar—wchen case will be dismissed for tcant of prosecution. Whe e,
upon motjon of Attorney Qeneral to show cause why case should not be dis-
missed for want of prosecution, cause is not shown by claimant, case will be

dismissed.
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Per Curiam:
Now comes Oscar Ii. Carlstrom, Attorney General, and

makes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A.
D. 1931, wherein the claimant was ordered to show cause on
or before November 3rd, 1931, why this case should not be
dismissed for want of prosecution.

And it appearing to the court that cause has not been
shown by claimant in accordance with said order, it ia hereby
ordered that the claim be dismissed without an award and the

case stricken from the docket.

(No. 1419—Cilaim dismissed.)

JusTus A. LARSON, ADMINISTRATOR OF ESTATE oF VicTerR A. LarsoNn,
Deceased, Claimant, vs. StaTeE or ILLiNOIS, Respondent.

Opinion Aled November 5, 1931.

DiaxmyssarL—ichen case will be dismissed for want of prosecution. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecution, cause is not shown by claimant, case will be

dismissed.

Per Curiam: . .
Now comes Oscar LE. Carlstrom, Attorney General, and

makes his motion for digmissal, pursuant to an order to show
cause entered by this dourt on the 8th day of September, A.
D. 1931, wherein the ¢lalinant was ordered to show cause on
or before November 3rd, 1931, why this case should not be
dismissed for want of prosecution, |

And it appearing to the court that cause has not been
shown by claimant in accordance with said order, it is herehy
ordered that the claim bé dismissed without an award and the
case stricken from the docket. o

{No. 1458—Claim diamissed.)

Exmit. Avvoaier, Claimant, vs. STaTe oF ILLiNo1s, Respondent.
Opinion fled November &, 1831.

DisxssssaL—awhen case will be dismissed for soonl of proseciution. Where,
upon motion of Attorney General to show cause why case should not ba dis-
mizsed for want of prosecution, cavse is not shown by clalmangt, case will be

dismissed.
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Per Curiam

Now comes Osear i, Carlstrom, Attorney General, and
makes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A.
D. 1931, wherein the claimant was ordered to show cause on
or before November 3rd, 1931, why this case should not he dis-
missed for want of prosecution.

And it appearing to the court that cause has not bheen
shown by claimant in accordance with said order, it is hereby
ordered that the claim be dismissed without an award and the

case siricken from the docket,

{No. 1602—Claim disnmigsed.)

Everuannpt HessiNnger, Claimant. s, STATE oF TLLINOIS, Respondent.

Opinion filed November &, 131,
DisMissat—ichen case will be dismissed for wanl of progecution. Where,
upon motion of Atlorney General tu show cause why case should not he dis-
missed for want of prosecution, cause {8 not shown by clalmant, case will be

dismissed.
Per Curiam:

Now comes Oscar I5. Carlstrom, Attorney General, and
makes his motion for dismissal, pursuant to an order to show
cause entered by this court on the 8th day of September, A.
D. 1931, wherein the claimant was ordered to show cause on
or before November 3rd, 1931, why this ecase should not

be dismissed for want of prosecution.
And it appearing to the court that cause has not been

shown in accordance with said order, it is hereby ordered that
the claim be dismissed without an award and the case stricken

from the docket,

{No. 1612—Claim dismissed.)
Ina Kinkie, Claimant, vs. StaTe or ILLiNo1s, Respondent,
Opinion filed November 5, 1031,

DisMIBBAlL—chen casc will be dismisged for want of prosccution. Where,
upon motion of Attorney General to show cause why case should not he dis-
missed for want of prosecution, cause is not shown by claimant, case will be

dismissed. '
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Per Curiam:
Now comes Oscar B, Carlstrom, Attorney General, and

makes his motion for dismissal, pursnant to an order to show
cause entered by this court on the 8th day of September, A.D.
1931, wherein the claimant was ordered to show cause on or
before November 3rd, 1931, why this case should not be dis-

missed for want of prosccution.
And it appearing to the court that cause has not been

shown by claimant in accordance with said order, it is hereby
ordered that the claim be dismissed without an award and the

case stricken from the dockaet.

{No. 1537—Claim dismissed.)

Epwagp Q. MarTIN AND EvA S, MARTIN, Claimants, vs. STATE OF
JrrivO18, Respondent.

Opinion flled November 5, 1931,

DISMI8SAL—IcAEn case will be dismissed for want of prosccution. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecution, cause is not shown by clatmant, case will be

dismissed.
Per Curiam:

Now comes Oscar E, Carlstrom, Attorney General, and
makes his motion for dlsmlssal pursuant to an order to show
cause entered by this court on the 8th day of September, A. D.
1931, wherein the claimant was ordered to show cause on or
bofore November 3rd, 1931, why this case should not be dis-

missed for want of prosecution.
And it appearing to the court that cause has not been

shown by claimant in accordance with said order, it is hereby
ordered that the claim be dismissed without an award and

the case stricken from the docket.

(No. 1641—Ciaim dismissed.)
P. F. WeiNricn, Claimant, vs. STATE OFP ILLINOIS, Respondent.
Opinion filed Novembder 5, 1931.

DisMissat—when case will be dismissed for want of prosecution. Where,
upon motion of Attorney General to show cause why case should not be die-
missed Yor want of prosecution, cause is not shown by clalmant. case will be

dismlissed.
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Per Curiam:

Now comes Oscar K. Carlstrom, Attorney General, and
makes his motion for dismissal, pursuant to an order to show
rause entered by this court on the 8th day of September, A, D.
1931, wherein the claimant was ordered to show ecause on or
bhefore November 3rd, 1931, why this case should not be dis-
missed for want of prosccution.

And it appearing to the court that cause has not been
shown by claimant in accordance with said order it is hereby
ordered that the elaim be dismissed without an award and
the case stricken from the docket.

{No. 1628—Claim dismissed.)
Frep W. EprLey, Claimant. rs, StaTe of TLLINOIS, Respondent.
Opinion filcd Nvvrember 5, 1931,

DisMIsSBAL—ichen case will e dismisscd for want of proseculion. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecution, cause js not shown by claimant, case will be

dismissed.
Per Curiam:

Now comes Osear E. Carlstrom, Attorney General, and
makes motion for dismissal, pursuant to an order to show
cause enterced by this court on the 8th day of September, A. 1.
1931, wherein the' claimant was ordered to show cause on or
before November 3rd, 1931, why this ease should not be dis-

missed for want of proseccution.
And it appearing to the court that cause has not been

shown by clnimant in accordance with said order, it is hereby
ordered that the elaim be dismissed without an award and

the case stricken from the doeket,

(No. 1839-——Claimant swarded $6,348.20.)

Arcore Coxsrnuerion (Co., Claimant, vs. STaTE oF ILLINOIS,
Respondent.

Opinion filced December 8, 1931.
Arcore ConsrrucTiox Co., pro sec.
Oscar £, CarusTtROM, Attorney General, for respondent.
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CoxtTuacrs—uwork performed and materials furnished under coniruct,
rancelied before completion because of invalidity of law under wwhich awarded
tchen award may be made in compliance with stipulation. An award is made
herein on the authority of Rishop Construction Co., vs. State, No. 1845, supra.

Mr. Justick THoMas delivered the opinion of the court:

On August 24, 1931, the Department of Public Works and
Buildings awarded a contract to claimant for the construction
of Section 464-MY on State Bond Issuec Route Né. 46. Olaim-
ant executed the contract and bond required by the Depart-
ment and immediately thereafter commenced perforimance on
the contraet. On October 21, 1931, the Department notified
elaimant that payments for work done under the contract

could not be made from the general appropriation for such
work because the Act under which the contract was awarded

had been held invalid by the Supreme Court. The contract
was made and the work thereunder performed in good faith,
both the Department and claimant believing it to be valid.
The Department and the Attorney General have stipulated
that claimant is entitled to the sum of $6,348.20 for the work
done by it and claimant is therefore awarded that sum in

compliance with said stipulation.

{No. 1840—Claimant awarded $3,768.81.)

Deckerr AxD McDoweLL., Claimants, rs. STATR OF InLrLINOIS,
Respondent.

Opinion flled December 8, 1931.

Decker axp MoDoweLL, pro se.

Oscanr E, CarusTros, Attorney General, for respondent.

Coxtnacrs—tcork performed under contract cancelled before completion,
because of invalldity of law under wWhich awardcd-stipulation-when award may
be made fAercon. An award is made herein on authority of Lishop Conatrio-

tion Co. v, Btate, No. 1848, supra.
Mr. JusTice TrHOMAS delivered the opinion of the court:

On September 3, 1931, the Department of Public Works
and Buildings awarded a contract to claimants for the con-
struction of Section 430-VB on State Bond Issue Route No. 4.
Claimants exccuted the contract and bond required by the
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Department and immediately thereafter commenced perform-
ance on the contract. On October 21, 1931, the Department
notified claimants that payments for work done under the con-
tract could not be made fromn the general appropriations for
such work because the Act under which the contract was
awarded had been held invalid by the Supreme Court. The
contract was made and the work thercunder performed in
good faith, both the Department and claimants believing it
to be valid.

The Department and the Attorney General have sfipu-
lated that claimants are entitled to the sum of $3,768.81 for
the work done by them and claimants are therefore awarded
that sum in compliance with said stipulation.

(No. 1841—Claimant awarded $11,359.81.)

Caseron-Joyce ComraNy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed December 8, 1031,
CayeroN-Jovyce & Coxpaxy, pro se.
Oscar 5, CarusTrROM, Attorney General, for respondent.

CoNTRACTS—Wwork performced under contract, cancelled before completion,
because of invallidily of law under which awarded-stipulation-ichen awcard may
be made thercon, An award is made herein on authority of Rishop Constriuc-
ftion Co., vs. State, No, 1845, supra.

Myr. Justice Tnomas delivered the opinion of the court:

On September 19, 1931, the Department of Publiec Works
and Buildings awarded a contract to claimant for the con-
struction of Seetion 105 on State Bond Issue Route No. 99.
Claimant executed the contract and bond required by the De-
partment and immediately thercafter commenced perform-
ance on the contract. On October 21, 1931, the departmeoent
notified claimant that payments for work done under the con-
tract could not be made from the general appropriations for
such work because the Act under which the contract was
awarded had been held invalid by the Supreme Court. The
contract was made and the work thercunder performed in
good faith, both the department and claimant believing it to

be valid.
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The depertment and the Attorney General have stipulated
that claimant is entitled to the sum of $11,359.81 for the work
domne by it and claimant is therefore awarded that sum in com-
pliance with said stipulation.

{No. 1842—Claimant awarded $188.50.)

H. . GextrER CoNsT. Co., Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion fled December 8, 1931.
H. H. Guxtuer Consr, Co., pro se,
Oscar E. CarLstroM, Attorney (General, for respondent.

CoxtTmacTs—1wo0rk performed under contract, cuncelled before completion,
because of invalidity of law under which awarded—stipulation—when award
may be moade thereon. An award {8 made herein on authority of Bishop
Construction Co. vs. State, No. 1848, sipra,

Mr. Justice Tromas delivered the opinion of the court:

On September 21, 1931, the Department of Public Works
and Buildings awarded a contract to claimants for the con-
struction of Section 1-W on State Bond Issue Route No. 28.
Claimants executed the contract and bond required by the
department and immediately commenced performance on the
contract. On October 21, 1931, the department notified claim-
ants that payments for work done under the contract could
not be made from the general appropriations for such work
because the Act under which the contract was awarded had
been held invalid by the Supreme Court. The contract was
made and the work thereunder performed in good faith, both
the department and claimants believing it to be valid.

The department and the Attorney General have stipulated
that claimants are entitled to the sum of $188.60 for the work
done by them and clnimants are therefore awarded that sum
in compliance with said stipulation.

{No. 1843-—Claimant awarded $3,202.43.)
JANSEN AND ScHAEFER, Claimants, ts. STaTE oF ILLINOIS, Respondent.
Opinion flicd December 8, 1031,

JANSEN AND SCHAEFER, Pro se.
Oscar E. CarLsTROM, Attorney General, for respondent.
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CONTRACTS—-cork performed wunder contract, canccticd hefare coompletion,

b cause of invalidity of law under which awarded—stipulation—ichen award

nay be made thercon. An award is made herein on authority of Dishop

Construction Co., No. 1845, supra.
My, Justice Triiosmas delivered the opinion of the court:

On September 19, 1931, the Department of Publie Works
and Buildings awarded a contract to claimant for the con-
struction of Section 105-A on State Bond Issue Route No, 89-C.
Claimant executed the econtract and bond required by the
department and immediately thereafter commenced perform-
ance on the contract. On October 21, 1931, the department
notified claimant that payvments for work done under the con-
tract could not be made from the general appropriations for
such work because the Aet under which the contract was
awarded had been held invalid by the Supreme Court. The
contract was made and the work thereunder performed in
good faith, both the department and eclaimant believing it to
be valid.

The department and the Attorney General have stipulated
that claimnant is entitled to the sum of $3,202.43 for the work
done by it and claimunt is therefore awarded that sum in com-

pliance with said stipulation.

{No. 1844—Claimant awarded $2,351.28.)

ZiMMERLY Bripgg CoMpaNy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinton filed Decembder 8, 1031,

ZinmMerLy Bringe Comraxy, pro se.

Oscar IS, CarusTROM, Attorney General; Care I. Dirrz,
Assistant Attorney Genoral, for respondent.

CoxTRACTES—COrk performed and materials furnished under contract hetd
invalid—damages—stipulation—when awecard may be made, The facts herein
are the same as in Bishop Construction Co, va, Rtate, No, 1845, supra and the

opinfon in that case |8 controlling herein.
Mr. Jusrice Crarrty delivered the opinion of the court:

This is a similar case in fact and law as the Bishop Con-
struction Co., No. 1845, which case this court discusses at
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length and for that reason will not go into a lengthy discussion
in this case. )

It appears that claimant entered a bid for certain road
construction work on State Bond 1ssue Route No. 101, Its bid
was accepted by the Department of Public Works and Build-
ings and claimant having filed bond as required by law im-
mediately commenced performance of the contract between
the State and itself according to the bid and under the direc-
tion of the Division of Highways. On the 6th day of October,
1931, they received notice through the Division of Highways,
Department of Public Works and Buildings that no payment
could be made for the work under said contract for the reason
that the ¢‘‘Prevailing Wage Law’’ under which said
contract had been let, was held to be invalid by the courts of
the State and that in event claimant proceeded further under
said contraet it did so at its own peril.

It appears that the Department of Public Works and
Buildings, Division of Highways considering the loss and
damage to claimant which it suffered withont the claimant’s
fault, coneluded to make an adjustment with claimant and
entered into a stipulation. After a review of the loss of the
cluimant, stipulated that the fair, just and reasonable value
of the work done and the damage incurred by claimant in its
performance under the invalid road construction ¢ontract on
Route No. 101, wounld amount to $2,351.28 and the claimant
through snch stipulation agreed to aceept said amount in full
and ecomplete settlement for any and all work performed and
damages inciarred by reason of its performance under the said
invalid road contract. '

That said stipulation was duly executed by claimant and
the Department 6f Public Works and Buildings, Division of
Highways ‘of tlie' State of Illinois, by H. H. Cleveland,
Director, anhd Friank T. S8heets, Chief Highway Engineer, and
that said &fipulation was approved by Oscar E. Carlstrom,
Attorney Qenéral of Mlinois. = P

Therefore, it is the opinion of the court that this elaim has
been consjdered ‘fairly and justly by the State of ‘Illinois
through itd proper officers and in view of same and the recom-
mendationg indieated. by said stipulation, this court recom-
mends that élhiniant’ he' allowed and awarded the sum of
$2.351’2& fvj‘;!} ~') ) : i' ‘ S .: ‘

[N

.. .{‘!::-‘
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{No. 1845—Claimant awarded $3,484.72.)

Bisior CoxstrRUcTION Co.. Claimant, vs. STATE oF [LLINOIS,
Respondent.

Opinion filcd Dcecember 8, 1931,

Bisuor Coxstrucriox Co., pro se.

Oscar li. CarLstroM, Attorney General; Caru 1. Dievz,
Assistant Attorney General, for respondent.

CoxTRACTS—WOrk performed and materials furnished under conlract held
invalid—damages—stipulalion—ichen award may be made. Where clalmant
enters into a contract with a department of the State and performs services
or furnishes materials thereunder and thereafter, contract is cancelled by
State on account of Act under which same wae nwarded being deelared in-
valld by Supreme Court, an award may be made for damages and work
performed and materinls furnished, the facts being undisputed, upon stipulan-
tion of the parties, approved by the Attorney General.

Mr, Justice Crartry delivered the opinion of the court:

It appears that claimant submitted a bid for certain road
construction work on State Bond Issue Route 130-A. Subse-
quently the claimant received a letter of award from the
Division of Iighways, Department of Public Works and
Buildings of the State of Illincis and afterwards a contract
was entered upon. The claimant furnished bond as required
by law and immediately commenced performance under said
contract until the 8th day of October, A. D, 1931, when the
claimant rececived notice through the Division of Highways,
Department of Public Works and Buildings that no payment
could be made for work done under said contract for the
reason that the ‘‘Prevailing Wage ILaw’’ under which
said contract had been let, was held to be invalid and void by
the courts of this State and that in event elaimant proceeded
further under said contract it did so at its own peril.

It appears that the Division of Highways of the State of
Illinois formed an opinion that ¢laimant was damaged through
no fault of the elaimant and thercefore a stipulation of fact
and damage was entered into between claimant and the State
of Illinois Department of Public Works and Buildings, by
. H. Cleveland, Director, and Frank T. Sheets, Chicf High-
way Engineer. In said stlpulnhon it was agreed that the
facts set forth in the declaration of the claimant are true and
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correct; that said claimant sutfered material damage by rea-
son of cancellation of the road construction contract; that on
account of the Act under which this contract was made was
declared invalid by the Supreme Court of the State of Illinois
and that the department would be unable to make any pay-
ments on the general appropriation for work performed under
said contract or award.

It further appears according to said stipulation that the
fair, just and reasonable value of the work done and the dam-
ages incurred by claimant in its performance under the said
invalid road construction contract should be properly con-
sidered to the sum of Three Thousand Four Hundred Eighty-
four and 72/100 ($3,484.72) Dollars, as accurately itemized
by the statement of claim; that said claimant under said
stipulation agrees to accept the sum of ($3,484.72) Three
Thousand Four Hundred Eighty-four and 72/100 Dollars in
full and complete settlement for any and all work performed
and damage incurred by reason of its performance under said
invalid road construction contract.

The said stipulation was duly executed and signed by
claimant by its president and the Department of Public Works
and Buildings, Division of Highways of the State of Illinois,
by H. H. Cleveland, Director, and Frank T. Sheets, Chief
Highway Engineer, and approved by Oscar E. Carlstrom,

Attorney Gencral of 1llinois.
Therefore, it is the opinion of the court that this claim

has been considered fairly and justly by the State of Illinois
through its proper officers and in view of same and the recom-
mendations indicated by said stipulation, this court recom-
mends that claimant be allowed and awarded the sum of

$3,484.72.

(No. 1846—Clalmant awarded $2,187.65.)

STANLEY JATCKB CoMPANY, Claimant, vs. STATE or ILLINOIS,
Respondent,

Opinion filed December 8, 1631,

StanNLEY Jarors CoMPANY, pro se.

Oscar E. CanrstroMm, Atforney Qeneral; Cant I. Dierz,
Assistant Attorney General, for respondent.
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CoxtTracts—ivcork performed under contract, cancellicd before completion,
because of inrvalidity of lawe under which awarded—damages—stipnlation—
when award may be made. An award is made herein on authority of Rishop

Construction Co. v8. State, No. 1845, ante.
Mpr. Justice CrLariTy delivered the opinion of the court:

This is a similar case in fact and law as the Bishop Con-
struction Co., No. 1843, which ease this court discussed at
length and for that reason will not go into a lengthy discussion
in this case.

It appears that claimant entered a bid for certain road
construction work on State Bond Issuc Route No. 53. 1ts bid
was aceepted by the Department of Publie Works and Build-
ings and claimant having filed bond as required by law, im-
mediately commenced performance of the contract between
the State and itself according to the bid and under the diree-
tion of the Division of Hlighways. On the 6th day of Octobler,
1931, it received mnotice from the Division of I[lighways,
Department of Public Works and Buildings that no payment
could he made for the work under said contract for the reason
that the ‘‘Prevailing Wage Law’’ under whieh said
contract had been lef, was held to be invalid by the eourts of
the State and that in event claimant proceeded further under
said contract it did so at its own peril.

It appears that the Department of Public Works and
Buildings, Division of Highways considering the loss zmd
damage to clanimant which it suffered without the clanimant’s
fault, concluded to make an adjustment with claimant und
entered into a stipulation. After a review of the loss of the
claimant, stipulated that the fair, just and reasonable value
of the work done and the damage incurred by claimant in its
performance under the invalid road construction contraet on
Route No. 83 would amount to $2,187.65 and the claimant
through such stipulation agreed to aceept said amount in full
and complete settlement for any and all work performed and
damages incurred, by reason of its porformance under said
invalid road contract.

That said stipulation was duly exceuted by elnimant and
the Department of Public Works and Buildings, Division of
Highways of the State of Illinois, by I1. H. Cleveland, Director,
and Frank T, Sheets, Chief Highway Enginecr, and that said
stipulation was approved by Oscar K. Carlstrom, Attorney

General of Illinois,
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Therefore, it is the opinion of the court that this claim has
been considered fairly and justly by the State of Illinois
through its proper officers and in view of same and the recom-
mendations indieated by said stipulation, this court recom-
mends that claimant be allowed and awarded the sum of

$2,187.65.

(No, 1847—Claimant awarded $525.74.)
I7. D. Orro, Claimant, vs. State or ILLiNois, Respondent.
Opinton filed December 8, 1931,

F.. D. OTTo0, pro se.
s CarL 1. Drerz,

Oscar IS, CarisTROM, Attorney Q(eneral;
Assistant Attorney Qeneral, for respondent.
Coxtaacrs—work performed under contract, cancelled before completion,

because of invalidity of law under which awarded—damages—stipulation—
when award may be made., An award i{s made herein on authority of Bishop

Construction Co. vs. Btate, No, 1845, ante.
Mr. JusTtice Crariry delivered the opinion of the court:

This is a similar case in fact and law as the Bishop Con-
struction Co., No. 1845, which case this court discussed at
length and for that reason will not go into a lengthy discus-
sion in this case. ‘

It appears that claimant entered a bid for certain road
construction work on State Bond Issue Route No. 59. His bid
was accepted by the Department of Public Works and Build-
ings and claimant having filed bond as required by law, im-
mediately commenced performance of the contract between
the State and himself according to the bid and under the
direction of the Division of Highways. On the 8th day of
October, 1931, he rcceoived notice through the Division of
Highways, Department of Public Works and Buildings, that
no payment could be made for the work under said contract
for he reason that the ‘‘Prevailing Wage Law?’ under
which said contract had been let, was held to be invalid by the
courts of the State and that in event claimant proceeded fur-

ther under said contract it did so at its own peril.
It appears that the Department of Public Works and

Buildings, Division of Highways, considering the loss and
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damage to elaimant which he suffered without the claimant’s
fault, concluded to make an adjustment with claimant and
entered into a stipulation. After a review of the loss of the
claimant, stipulated that the fair, just and reasonable value
of the work done and the damage incurred by claimant in its
performance under the invalid rond construction contract on
Route No. 569 would amount to $925.74 and the claimant
through such stipulation agreed to accept said amount in full
and complete settlement for any and all work performed and
damages incurred by reason of its performance under said
invalid road contract,

That the said stipulation was duly executed by claimant
and the Department of Public Works and Buildings, Division
of Highways of the State of Illinois, H. H. Cleveland, Director,
and Frank T. Sheets, Chief Highway Engineer, and that said
stipulation was approved by Oscar E. Carlstrom, Attorney
(eneral of Illinois,

Therefore, it is the opinion of the court that this claim has
been considered fairly and justly by the State of Ilinois
through its proper officers and in view of same and the recom-
mendations indicated by said stipulation, this ecourt recom-
mends that claimant be allowed and awarded the sum of

$925.74.

({No. 1848—Claimant awarded $288.63.)

MipwesTt IsrrovEMENT Coirrany, Claimant, vs. STATE or ILLINOIS,
Respondent.

Opinion filed Dceember 8, 1931,
Mibwest ImrroveMeENT CoMPaNy, pro se,

Oscar IE, CarrstroM, Attorney General; Cani 1. Dierz,
Assistant Attorney General, for respondent.

ConNTRaCTS~~WOrk performed und mailcrials furnished under contract aub-
sequently held invalid-—damages—astipulation—when mweard may be made.

The facts involved herein are similar to those In RBishop Construction Co. vs.
State, No. 1846, ante and the opinion therein is controlling in this case.

Mr. Justice Ror delivered the opinion of the court:

This is a suit brought by the claimant, Midwest Improve-
ment Company, a corporation of the City of Chicago, County
of Cook, State of Illinois, against the defendant, State of
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Iilinois, to recover domages caused by the cancellation of road
construction contract No. 4576 on State Bond Issue Route
No. 5, Section 7-YV awarded on the 21st day of September,
1931.

The facts in this case are as follows: That after the com-
plainant commenced performance under the said contracts
it received a notice from the respondent on the 6th day of
October, 1931, through its Division of Highways, Department
of Public Works and Buildings, that no payments could be
made for work done under the contracts for the reason that
the ““Provailing Wage Law’’ under which the contracts had
been lot was held to be invalid and void by the courts of this
State and that in the event the claimant proceeded further
under the said contracts, it did so at its own peril. After this
notice was received the complainant’s forces and machinery
remained idle from October 6th to November 2nd, 1931 thereby
necessitating considcrable expense for which the claimant
asked damages, and the State was then and there so notified.

Thereupon, the Division of Highways, Department of

Public Workse and Buildings, of the State of Illinois, through
its Director and Chief Highway Engineer, reached an agree-
ment in settlement of the damages caused as aforesaid and
stipulated to make payment in the sum of $238.63. The
Attorney General has approved of the said settlement and
stipulation; but the Division of Highways could not pay the
claim and therefore recommend that a claim be filed with this
court. .
As there is no dispute as to the facts presented in the
claimant’s declaration and the evidence establishes the claim-
ant’s right of action, the court is of the opinion that the claim
is rcasonable and should be paid. The ‘court accordingly
awards the claimant the sum of $238.63.

(No. 1849--Claimant awarded $20,648.59.)

HARTMAN-CLARK BrROTHERS CoMPANY, Claimant, vs. STATE oi'flnnmom
Respondent.

Opinion flled December 8, 1831
HarrMaAN-CLARK Broraers CoMPANY, pro se.

Oscar E, CanustRoM, Attorney General; Caru 1. Dierz,
Assistant Attorney (eneral, for respondent.
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CoxTracTS—work performed and materials furnished under contract sul-
sequently held invalid—damages—stipulation—when award may be made.
The facts involved herefn are similar to those In Rishop Construction Co. vs.
State, No, 18435, untc and the opinion therein §s controlling in this case,

Mr. JusTtice Rok delivered the opinion of the court:

This is a suit brought by the eclaimant, Hartmann-Clark
Brothers Company, a corporation, of the Cily of Pecorin,
Couniy of Pecoria, State of Illinois, against the defendant,
State of Illinois, to recover damages caused by the cancella-
tion of road construction contracts Nos. 4543, 4535, 45506, 4557,
4558, 4539, 4574 and 4387 on State Bond Issue Route No. 9,
Sections 46-X and 46-X-1, 48 and 48-X, and Route No. 88,
Secetion 126, Route No. 165, Section 124-X, awarded on the
16th day of September, 1931, and Route No, 48, Sectiion 137,
and Route 120, Scetion 115, awarded on the 21st day of Sep-
tember, 1931.

The facts in this case are as follows: That after the com-
plainant commenced performance under the said contracts it
reccived a notice from the respondent on the 6th day of Octo-
ber, 1931, through its Division of Highways, Department of
Public Works and Buildings, that no payments could be made
for work done under the contracts for the reason that the
‘‘ Prevailing Wage Law*’ under which the contracts had been
let was held to be invalid and void by the courts of this State
and that in the event the claimant procceded further under
the said contracts, it did so at its own peril. When this notice
was received the complainant had already completed work
under all the contracts except one and thereafter the greater
part of complainant’s forces and machinery remained idle
from October Gth to November 2nd, 1931, thereby necoessitat-
ing considerable expense in addition to the cost of work com-
pleted, for which the claimant asked damages, and the State
was then and there so notified.

Thercupon, the Division of llighways, Department of
Public Works and Buildings, of the State of Illinois, through
its Director and Chief Highway Engineer, after making dedue-
tions for cement sacks salvaged, reached an agreement in
settlement of the damages caused as aforesaid and stipulated
to make payment in the sum of $20,648.59. The Attorney
Gieneral has approved of the said settlement and stipulation;
but the Division of Highways could not pay the claim and
therefore recommended that a claim be filed with this court.
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As there is no dispute as to the facts presented in the
claimant’s declaration and the evidence establishes the claim-
ant’s right of action, the court is of the opinion that the claim
is reasonable and should be paid. The court accordingly
awards the claimant the sum of $20,648.59.

{No. 1850—Claimant awarded $19,082.80.)
GuND-GRanAM Coarany, Claimant, vs. STATE oP ILLINOIS, Respondent.

Opinion fled December 8, 1031,

Guxp-Grapam CodPANY, pro se.

Oscar E. CaruatroM, Attorney General; Carn I. Dierz,
Assistant Attorney General, for respondent.

CoNXTRACTR——WOrk perjormed and matcrials furnished under contract held
invatlid—damages—stipulation—iwchen award may be made. Where claimant
entere Iinto a contract with a department of the State and porforms services
or furnishes materials thereunder, and thereafter contract is eancelled by
State because of Act under which sameo was awarded being declared invalid
by Supreme Court to the damage of claimant, an award may be made for such

damage and work performed and materials furnished, where facts are un-
disputed, on stipulation of the partles, approved by the Attorney General.

My, JusTickE Rom delivered the opinion of the court:

This is a suit brought by the elaimant, Gund-Graham Com-
pany, a corporation, of the City of I'reeport, County of Cook,
State of Illinois, against the defendant, State of Illinois, to
recover damages caused by the eancellation of road construc-
tion contracts No. 4b631, 45640, 4541 and 4542 on State Bond
Issue Route No, 47, Section 106, awarded on the 4th day of
September, 1931, and Route No. 85, Sections 102, 102-X, and
103-X awarded on the 12th day of September, 1931.

The facts in this case are ns follows: That after the com-
plainant commenced performance under the said contracts it
received a notice from the respondent on the 6th day of Octo-
bor, 1931, through its Division of Highways, Department of
Public Works and Buildings, that no payments could be made
for work ‘dond under the contracts for the redson that the
‘‘ Provalling Wage Law?’’ under which the contracts had been
let was held to be.invalid and void by the courts of this State
and that in.tha event the claimant proceeded further under
the said tontraots, it did so. at its own peril.., When this notice
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was received the complainant had already completed work
under the contracts costing $8,090.69 and thereafter com-
plainant’s forees and machinery remained idle from October 6
to November 2nd, 1931, thereby ncecessitating considerable
expense in addition to the cost of work completed, for which
the elaimant asked demages, and the State was then and there
so notified.

Thereupon, the Division of Highways, Department of
Public Works and Buildings, of the State of Illinois, through
its Director and Chief Ilighway Engineer, after making deduc-
tions for cement sacks salvaged, recached an agrcement in
settlement of the damages caused as aforesaid and stipulated
to make payment in the sum of $19,082.60. 'The Attorney
General has approved of the said settlement and stipulation;
but the Division of Highways could not pay the claim and
therefore recommended that a claim be filed with this court.

As there is no dispute as to the facts presented in the
claimant’s declaration, and the evidence establishes the claim-
ant’s right of action, the court is of the opinion that the claim
is reasonable and should be paid. The court accordingly
awards the elaimant the sum of $19,082.60.

(No. 1851—Claimant awarded $4,940.30.)

Proxaer CoxsTrRucTioN CoMpany, Claimant, vs. STATE or ILLINOIS,
Respondent.

Opinion flcd Dccemver 8, 1931,

ProNaER CoxsTRUCTION COMPANY, Pro se.

Oscar [, CarustroM, Attorney General; Carn 1. Dierz,
Assistant Atlorney General, for respondent.

CoNTRACTS-—1COrE performed and materials furnished under contract, can-
cclicd befare complcetion, because of invalidity of law under which awarded—

damages—ichen award may be made. The facts and Issues herein are the
Bame as In Bishop Construciion Co. vs. State, No. 1845, ante, and an award is

mnade in this case on the authority thereof,
M. Justice Rok delivered the opinion of the court:

This is a suit brought by the claimant, Pronger Construc-
tion Company, a corporation, of the City of Blue Island,
County of Cook, State of Illinois, ngainst the defendant, State
of Illinois, to recover damages caused by the cancellation of
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road construetion contract No, 4336 on State Bond Issue Route
No. 49, Section 146-X, awarded on the 12th day of September,
1931.

The facts in this case are as follows: That after the com-
plainant ecommenced performance under the said contract it
received a notice from the respondent on the 6th day of Octo-
ber, 1931, through its Division of Highways, Department of
Publie Works und Buildings, that no pavments could be made
for work done under the contract for the reason that the ‘‘Pre-
vailing Wage Law’’ under which the contracts had been let
was held to be invalid and void by the eourts of this State and
that in the event the claimant proceeded further under the
said contract, it did so at its own peril. When this notice
was received the complainant had already completed work
under the contract costing $4,940.30, for which the claimant
asked damages, and the State was then and there so notifled.

Thereupon, the Division of Highways, Department of
Public Works and Buildings, of the State of Illinois, through
its Direator and Chief Highway Engineer, reached an agree-
ment in settlement of the damages caused as aforesaid and
stipulated to make payment in the sum of $4,940.30. The
Attorney (eneral has approved of the said- settlement and
stipulation; but the Division of Highways could not pay the
claim and therefore recommended that a claim be filed with
this court.

As there ia no dispute as to the facts presented in the
claimant’s declaration, and the evidence establishes the claim-
ant’s right of action, the court is of the opinion that the claim
is rensonable and should be paid. The court acecordingly
awards the claimant the sum of $4,940,30.

{No. 1852—-Claimant awarded $3,556,18.)

McManan ConsTRUCTION COMPANY, Claimant, vs. STaTE OF ILLINOIS,
Reapondent,

Opinion Rled December 8, 1931.

McMauax CossrsuorioNn CoMPAXNY, pro se.

Oscar 1. Carustrom, Attorney General; Carn I. Dierz,
Assistant Attorney General, for respondent.
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CONTRACTS—work performed and materials furnished under conlract,
cancelled before completion, beeause of invalidity of e undery which awarded
—damages—stiypnlation—ichen award may be made. An award {s made here-

in on the authority of Bishop Construction Co, vs. State, No, 1845, antr.

Mr. Juesrtice Rok delivered the opinion of the court:

This is a suit brougiit by the claimant, MeMahan Con-
struction Company, a corporation, of the City of Rochester,
County of Itulton, State of Indiana, against the defendant,
State of Illinois, to recover damages eaused by the cancella-
tion of road construction contract No. 4537 on State Bond
Issue Route No. 47, Section 125-N awarded on the 12th day
of September, 1931,

The facts in this case are as follows: That after the com-
plainant commenced performance under the said contracts it
received a notice from the respondent on the 6th day of Octo-
ber, 1931, through its Division of Highways, Department of
Public Works and Buildings, that no payments could be made
for work done under the contracts for the reason that the
‘“‘Prevailing Wage Law’’ under which the contracts had heen
lIet was held to be invalid and void by the courts of this State
and that in the event the clnimant proeceded further under
the said contracts, it did so at its own peril. When this notice
was reccived the complainant had already completed work
under the contract costing $2,814.30, and thereafter complain-
ant’s forces and machinery remained idle from Oectober Gth to
November 2nd, 1931, thereby necessitating considerable
expense in addition to the cost of work completed, for which
the claimant asked damages, and the State was then and there
so notified.

Thereupon, the Division of Highways, Department of
Publie Works and Buildings, of the State of Illinois, through
its Director and Chicf Tighway Fngineer, reached an ngrec.
ment in settiement of the damages caused as aforesaid and
stipnlated {o make payvment in the sum of $3,556.13. The
Attorney General has approved of the said settlement nndd
stipulation, but the Division of Highways could not pay the
claim and therefore recommended that a claim be filed with
this court.

As there is no dispute as to the faets presented in the
claimant’s declaration and the evidence establishes the claim-
ant’s right of action, the court is of the opinion that the elaim
is reasonable and should be paid. The court accordingly
awards the elaimant the sum of $3,556.13.
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(Na. 1853—Claimant awarded $2,365.2%.)

[. .J. AvLBrecuT CoMPANY, Clailtnant, tve. STATE OF ILLINOIS,
Respondent.

Opinion filcd December 8, 1031,

E. J. AuBrecuTt CoMpPaNy, pro se.

Oscar B. CarwstrRoM, Attorney General; Caru 1. Dierz,
Assistant Attorney General, for respondent.

CoxrRacra—tcork performed und materials furnished under coniract,
cancelled before completion because of invalidity of law under which awarded

—damagos—atipulation—ichen award may be made. An award is made here-
in on the authority of Bishop Construction Co., No. 1845, unte.

Mr. Justice Ror delivered the opinion of the court:

This is a suit brought by the claimant, K. J. Albrecht
Company, a corporation of the City of Chicago, County of
Cook, State of Illinois, against the defendant, State of Illi-
nois, to recover damages caused by the cancellation of road
construction contract No. 4549, on State Bond Issue Route
No. 46, Section 462-V-B awarded on the 16th day of Septem-

ber, 1931.
The facts in this case are as follows: That after the com-

plainant commenced performance under the said contract it
received a notice from the respondent on the 6th day of
October 1931, through its Division of Highways, Department
of Public Works and Buildings, that no payments could be
made for work done under the contract for the reason that
the ‘‘Prevailing Wage Law?’ underr which the contracts had
becn let was held to be invalid and void by the courts of the
State and that in the event the claimant proceeded to go fur-
ther undeor the gaid contraét, it did so at its own peril. After
this notice was received complainant’s forces and machinery
remained idle from October 6th to November 2nd, 1931, there-
by necessitating considerable expense for which the-¢laimant
asked damages, and’ the State was then and there so notified.

Theroupbn the Division of Highways, Departmeit of Pub-
lic Works and Buildings, of the Statc of Illinois, through its
Director and Chief Highway Engineer, reached an agreement
in settloment of the damages caused as aforesaid, and stipu-
lated to make payment in the sum of $2,365.27, The Attorney
General has approved of the said settlement and stipulation,
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but the Division of ITighways could not pay the claim and
therefore recommended that a claim be filed with this court.

As there is no dispute as to the facts presented in the
claimant’s declaration and the evidence establishes the claim-
ant’s right. of action, the court is of the opinion that the clnim
is reasonable and should be paid. The court accordingly
awards the claimant the sun of %2,365.27.

(No. 1854—Claimant awarded $11.871.44.)

Georae WELCH, Claimant, vs. STATE oF InnINots, Respondent.
Opinion flled December 8, 1031,

Georee WELCH, pro se.

Oscar I0. CarusTrOM, Attorney General; Carn 1. Dievz,
Assistant Attorney General, for respondent.

CoxrTracrs—wwork performed under contract, cancelled before completion
becatse of invalidity of law under which awarded—damages—stiptlation—

when award may be made, An award 18 made herein on authority of Rishop
Conslruction Co, vs. State, No, 1845, ante.

Mr. JusTtice RoE delivered the opinion of the court:

This is a suit brought by the claimant, George Welch, an
individual of the City of Beloit, County of Rock, State of Wis-
consin, against the defendant, State of Illinois, {o rccover
damages caused by the cancellation of road construction con-
tract No. 45624 on State Bond Issue Route No., 63, Section
631-X-I awarded on the 19th day of August, 1931.

The facts in this case are as follows: That after the com-
plainant commenced performance under the said contracts it
received a notice from the respondent State of Illinois on the
6th day of October, 1931, through its Division of Highways,
Department of Public Works and Buildings that no payvments
could be made for work done under the contracts for the
recason that the ‘‘Prevailing Wage Law’’ under which the
contracts had been let was held to be invalid and void by the
courts of this Stafe and that in the event the claimant pro-
caeded further under the said contraets, it did so at its own
peril. 'When this notice was received the complainant had al-
ready completed work under the contract costing $12,877.44
for which the claimant asked damages, and the State was
then and there so notified.
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Thereupon the Department of Public Works and Build-
ings, Division of Highways of the State of Illinois, through
its Director and Chief Highway KEngineer, after making de-
ductions for cement and cement sacks salvaged, reached an
agreement in settlement of the damages caused as aforesaid
and stipulated to make payment in the sum of $11,871.44.
The Attorney General approved of the said settlement and
stipulation; but the Division of Highways could not pay the
claim and therefore recommended that a claim be filed with
this court.

As there is no dispute as to the facts presented in the
claimant’s declaration and the evidence establishes the claim-
ant’s right of action, the eourt is of the opinion that the claim
is reasonable and should be paid. The court accordingly
awards the claimant the sum of $11,871.44, '

(No. 1866—Claimant awarded $41,568.99.)

Cricaao HewgHTs Coar Co., Claimant, vs. BTATE OoP ILLINOIS,
Respondent. -

Opinton flled Dccembder 8, 1831.
Cnaicaco HeieaTs Coaw Co., pro se.

Oscar L. CarrstroMm, Attorney General; Carn I. Dirtz,
Assistant Attorney (eneral, for respondent.

CoxTRACTS—WOrk performed under contract, cancelled before compliction
because of invalidity of law under tchich awarded-—damages—stipulation—

wwhen dqward may be made. An award is made herein on authority of Rishop
Construction Co. va. State, No. 1845, ante.

Mr. Jusrice Roe delivered the opinion of the court:

This a suit brought by the claimant, Chicago Heights Conal
Co., a corporation of the City of Chicago Heighta, County of
Cook, State of Illinois, against the defendant, State of Illi-
nois, to recover damages caused by the cancellation of road
construction contracts No. 4529 and No. 4586 on State Bond
Issue Route No. 52, Section 524 awarded on the 3rd day of
September, 1931, and Route No. 53, Section 539-X awarded
on the 21st day of September, 1931.

The facts in this case are as follows: that after the com-
plainant commenced performance under the said contracts it
received notice from the respondent State of Illinois on the
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G6th day of October, 1931, through its Division of Ilighways,
Department of Public Works and Buildings, that no pay-
ments could be made for work done under the contracts for
the reason that the “‘Prevailing Wage Law?’’ under which the
contracts had been let was held to be invalid and void by the
courts of this State and that in the event the claimant pro-
ceeded further under the said contraets, it did so at its own
peril.  When this notice was received the complainant had
already completed work undet the contract costing $26,582.55,
and thereafter complainant’s forees and machinery remained
idle from October 6th to November 2nd, 1931 thereby neces-
sitating considerable expense in addition to the cost of work
completed, for which the claimant asked damages, and the
State was then and there so notified.

Thereupon the Division of Highways, Department of Pub-
lic Works and Buildings, of the State of Illinois, through its
Dircetor and Chief Highway Fngineer, after making deduc-
tions for cement sacks salvaged, reached an agreement in
settlement of the damages caused as aforesaid and stipulafed
to make payment in the sum of $41,568.99. The Attorney
General has approved of the said settlement and stipulation;
but the Division of Highways could not pay the claim and
therefore recommended that a claim be filed with this court.

As there is no dispute as to the facts presented in the
claimant’s declaration and the evidence establishes the ¢lnim-
ant’s right of action, the court is of the opinion that the
claim is reasonable and should be paid. The court accord-
ingly awards the claimant the sum of $41,5G8.99.

(No. 1856—Claimant awarded $442.10.)

Georoe W. Coxpox CoMpraNY, Claimant, ve. STaTE OF ILLINOIS,
Respondent,

Opinion filcd December 8, 1931,

Qrorae W. CoxpoN CoMmMpaxy, pro se.

Oscar I, CamrnstroM, Attorney General; Cart 1. Dierz,
Assistant Attorney (eneral, for respondent.
CoxTRACTS—1wOrk performed under contract, cancelled before completion

breause of invalidity of law under which awarded—stipulation—wchon award
may be made. An award is made herein on authority of Bishop Construction

Co., No. 1845, ante,
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Mr. JusTtice THomas delivered the opinion of the court:

On September 21, 1931 the Department of Public Works
and Buildings awarded a contract to claimant for the con-
struction of Section 47-B on State Bond Issue Route No. 11.
Claimant executed the contract and bond required by the
department and immediately thereafter commenced perform-
ance on the contract. On October 21, 1931, the department
notified claimant that payments for work done under the con-

tract could not be made from the general appropriations for
such work because the Act under which the contract was
awarded had been held invalid by the Supreme Court. The
contract was made and the work thercunder performed in
good faith, both the department and claimant believing it to

be valid.
The department and the Attorney General have stipulated

that claimant is entitled to the sum of $442.10 for the work
done by it and claimant is therefore awarded that sum in

compliance with said stipulation.

(No. 1857—Claimant awarded $809.61.)

Des Moines AspiALT PPAviNng CoymraNy, Claimant, vs. STATE oF
-JLLINOIS, Respondent.

Opinion filled Decembder 8, 1931.

Dks Moings AspHaALT Pavinae CoMmpaNy, pro se.

Oscar 2. CarusTroM, Attorney General; Carn 1. DieTz,
Agsistant Attornoy Genoral, for respondent.

CoONTRACTE—work performed under contract, cancclled before completion,
because of invaltidity of law under which awarded—damages—stipulation—
wchen award may be¢ made. An award i8 made herein on authority of Bishop

Construction Co., No. 1845, ante.
Mr. JusTtice Rok delivered the opinion of the court:

This is a suit brought by the claimant, Des Moines Asphalt
Paving Company, a corporation of the City of Des Moines,
County of Polk, State of Iowa, against the defendant, State
of 1llinois, to recover damages caused by the cancellation of
road construction. contract No. 4568, on State Bond Issue
Route No. 89.C, Saction 105-B, awarded on the 19th day of

September, 1931.
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The facts in this ease are ag tollows: That after the com-
plainant commenced performance under the =aid contracts
it received a notice from the respondent on the Gth dayv of
October, 1931, through its Division of Highwavs, Department
of PPublic Works and Buildings, that no payments could he
made for work done under the contracts for the reason that
the ““Prevailing Wage Law?’ under which the contracts had
been let was held to be invalid and void by the courts of this
State and that in the event the claimant procceded further
under the said contracts, it did so at its own peril.  There-
after complainant’s forces and machinery remained idle from
October Gth to November 2nd, 1931 thereby neeessitating con-
siderable expense for which the claimant asked damages, and
the State was then and there notified.

Therecupon the Division of Highways, Department of Pub-
lic Works and Buildings, of the State of Tllinois, through its
Director and Chief Highway Iingineer, reached an agreement
in settlement of the damages caused as aforesaid and stipu-
lated fo make payment in the sum of $809.51. The Atforney
General has approved of the said settlement and stipulation;
but the Division of Highways could not pay the claim and
therefore recommended that a elaim be filed with this court.

As there is no dispute as to the facts presented in the
claimant’s declaration and the evidence establishes the elaim-
ant’s right of action, the court is of the opinion that the
claim is reasonable and should be paid. The court accord-
ingly awards the claimant the sum of $809.51.

{No. 1868—Claimant awarded $7,909.28.)
Josern KESL & Sons, Claimant, vs. StaTe of lLnixots, Respondent.
Opinion filed Deccmber 8, 1031.

Joserr KEsL & Soxs, pro se.

Oscar K. Canusrrom, Attlorney General; Cant 1. Dierz,
Assistant Attorney General, for respondent.

CoxTRACTS—-work performed under contract, cancelled before completion,
beecause of invalidity of law under schich awarded—damapes—stipulation—
when awcard may be made, An award is made herein on nuthority of Rishop
Construciion Co. vs, State, No. 1845, ante.
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Mr. JusTtice Ror delivered the opinion of the court:

This is a suit brought by the claimant, Joseph Kesl &
Sons, a partnership, of the City of INdwardsville, County of
Madison and State of Illinois, against the defendant, State
of Illinois, to recover damages caused by the cancellation of
road construction contracts Nos. 4564 and 4565 on State Bond
Issue Route No. 150, Sections 134 and 135, awarded on the

19th day of September, 1931.
The facts in this case are as follows: That after the com-

plainant commenced performance under the said contracis it
received a notice from the respondent on the 6th day of Octo-
ber, 1931, through its Division of Highways, Department of
Public Works and Buildings, that no payment could be made
for work done under the contracts for the reason that the
‘‘Prevailing Wage Law’? under which the contracts had been
let was held to be invalid and void by the courts of this State
and that in the event the claimant proceeded further under
the said contracts, it did so at its own peril. When this notice
was received the complainant had already completed work un-
der the contract costing $8,636.28 for which the claimant
asked damages, and the State was then and there notified.

Thereupon the Division of Highways, Department of Pub-
lic Works and Buildings, of the State of Illinois, through its
Director and Chief Highway Engineer, after making dedue-.
tions for high spots and cement sacks, reached an agreement
in settlement of the damages caused as aforesaid and stipu-
lated to make payment in the sum of $7,909.28. The Attorney
(General approved of the said settlement and stipulation; but
the Division of Highways could not pay the claim and there-
fore recommended that a claim be filed with this court.

As there is no dispute as to the facts presented in the
claimant’s declaration and the evidence establishes the claim-
ant’s right of astion, the court is of the opinion that the claim
is reasonable and should be paid. The court accordingly
awards theé claimant the sum of $7,909.28.
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(No. 1800—Claimant awarded $39,416.10.)
I. D. Lax Compaxy, Claimant, vs. STATE or ILLiNots, Respondent.

Opinion filed December 8, 1931,

I. D. Laix Coxraxy, pro se.

Oscan . CarwsTrROM, Attorney General; Cari 1. Dikrz,
Assistant Attorney General, for respondent,

ConxrtracTs—ivork performed under contracl, cancelled before completion,
vecause of invalidity of law under which awarded—damages—-stipnlation--—
when atcard may be made. An award is made herein on authority of Rishop

Construction Co. v8, State, No. 1846, ante.
Mr. JusTice TuoMmas delivered the opinion of the court:

The claimant and the Department of Publie Works and
Buildings entered into a written stipulation of facts in this
case whieh stipulation has been approved by the Attorney
(ieneral for the State of 1llinois, and is as follows:

It 18 StiruLATED AND Aareen, by and between the parties
hereto, that the fair, just and reasonable value of the work
done and the damages incurred by claimant in its perform-
ance under the invalid road constiruction contract on Route
No. 19, Section 86-Y, and Route 58, Scction 584-Y, awarded
on August 24th, 1931, and Route GO, Section 120-Y, awanrded
on the 31st day of August, 1931, shall properly be considered
as amounting to the sum of $64,037.65 as accurately itemized
and set forth by ‘“Itemized Statement of Claims’’ attached
hereto and made a part hereof; that of this total sum, %G4.-
037.65, said claimant has received, as partinl payment from
tho said respondent the sum of $24,621.56 paid under three
regular payment estimates in accordance with the provisions
of Contract No. 4521, Route 19, Section 86-Y, and Confract
No, 4523, Routo 58, Section 584.Y, as aforesaid, prior to the
timo when said contracts were held to be invalid by a decision
of the Supreme Court of Illinois. Therefore there is due and
owing the claimant an unpaid balanece of %39,416.10 on his
clnimm for damages as set forth by ‘‘Itemized Statemoent of
Claim?*’ attached hereto; that said claimant hereby agrees
to accept the sum of $39,416.10 in full and complete settlement
for any and all work performed and damages incurrced by
reason of its performance under said invalid road contract.”’
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Therefore the court recommends that the claimant be al-
lowed an award for the balance due in the sum of $39,416.10

according to the said stipulation.

(No. 1860—Cilaimant awarded $11,784.53.)

J. C. O’Cox~Nor & Soxs, INconroratep, Claimant, vs. STATE OF
IrLuiNois, Respondent.

Opinion filed December 8, 1931.
J. C. O’ConNeRr & Soxs, INCORPORATED, pro se.

Oscar E. Carrstroas, Attorney QGeneral; Carn 1. Dierz,
Assistant Attorney General, for respondent.
CoxTRACTAS—tCOrk performed under contract, cancelled before completion,

because of invalidity of latw under which awarded—stipulation—wohen award
may be made. An award {s made herein on authority of Bishop Construction

Co., No. 1846, ante.
Mr. Justioe Trosas delivered the opinion of the court:

On September 22, 1931, the Department of Public Works
and Buildings awarded a contract to claimant for the con-
struction of Section 143-X on State Bond Issue Route No. 104.
Claimant executed the contract and bond required by the
department and immediately therenfter commenced perform-
ance on the contract. On October 21, 1931, the department
notified claimant that payment for work done under the con-
tract could not be made from the general appropriation for
such work because the Acet under which the contract was
awarded had been held invalid by the Supreme Court. The
contract was made and the work thereunder performed in
good faith, both the department and claimant believing it to
be valid.

The department and the Attorney General have stipulated
that claimant is entitled to the sum of $11,784.53, for the work
done by it and olaimant is therefore awarded that sum in

compliance with said stipulation.
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(No. 1861—Claimant awarded $10,956.01.)
Martixy Wuxperrich, Claimant, vs. STaTE or ILnninois, Hespondent,

Opinion filed December 8, 1931,
MarTin WuNDERLICH, pro se.

Oscar E. Carustroy, Attorney QGeneral; Cart 1. Digrz,
Assistant Attorney General, for respondent.

CoxTRaCTs—ork performed under contract, cancelled before compliction,
because of invalidity of law under which awwarded—stipulation—when aweard
may be made. An award I8 made herein on authority of Rishop Construction
Co, ve. State, No. 1845, antc.

Mr. Justice Tuomas delivered the opinion of the court:

On September 21, 1931, the Department of Public Works
and Buildings awarded a contract to claimant for the con-
struction of Section 101-A, Route No. 124. Claimant executed
the contract and bond required by the department and im-
mediately thereafter commenced performance of the contraet.
On October 21, 1931, the department notified claimant that
payments for work done under the contract could not be made
from the gencral appropriation for such work, beeause the
Act under which the contract was awarded had bheen held
invalid by the Supreme Court. The contract was made and
the work thereunder performed in good faith, both the depart-
ment and claimant believing it to be valid.

The department has stipulated and the Attorney General
has approved the stipulation that the claimant is entitled to
the sum of $10,956.01 for the work and claimant is therefore
awarded that sum in compliance with said stipulation.

(No. 1862—Claimant awarded $22,6564.61.)
S. J. Groves & Sons Comraxy, Claimant, vs. STATE oF InLiNOIS,
Respondent.
Opinion filed December 8, 1931.
S. J. Groves & Soxs CoMpaNy, pro se.
Oscanr . CartstroM, Attorney eneral; Cani I. Dikrz,
Assistant Attorney General, for respondent.

CoxTRACTER—100rR performcd under contract, cancelled before completion,
beeause of invalidity of law under which awarded—stipulation—when award
may be made. An award is made herein on authority of Bishop Construction
Co, ve. Btate, No. 1846, ante.
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Mr. Justice THoMas delivered the opinion of the court:

On August 19, August 24, and September 12, 1931, the
Department of Public Works and Buildings awarded con-
tracts to claimant for the construction of Section G-RB on
State Bond Issue Route No. 20; Section 23-RB, Route No. 22;
Section 533-H, Route No. 53, and Section 124-A, Route No.
100. Claimant executed the contract and bond required by
the department and immediately thereafter commenced per-
formance on the contract. On October 6, 1931, the department
notified claimant that payments for work done under the con-
tract would not be made from the general appropriation for
such work, because the Act under which the contract was
awarded had been held invalid by the Supreme Court. The
contract was made and the work thereunder performed in
good faith, both the department and claimant believing it

to be valid.
The department, with the approval of the Attorney General

for the State, has stipulated that claimant is entitled to the

sum of $22,654.61 for the work, the additional expense, and
reutal of equipment by it, and claimant is therefore awarded

that sum in compliance with said stipulation,

(No. 1363—Claimant awarded $58,608.27.)

McCARTHY IMPROVEMENT CoMPANY, Claimant, vs., STATE oF ILLINOIS,
Respondent.

Opinion Aled Decembder 8, 1931.

McCartuy InprovesmenT CoMPANY, pro se.
Oscar I, CarisTrOM, Attorney General; Carn 1. DigTz,

Assistant Attorney General, for respondent.

CoxtTRAaOTS—work performed under contract, cancelled before completion,
because of invalidity of law under which awardced—stipulation—when award
may be made tKercon. An award is made herein on authority of Dishop Con-

struction Co. va. State, No. 1845, ante.
Mr. JusticE Rog delivered the opinion of the court:
This is a suit brought by the claimant, MeCarthy Improve-

ment Company, a corporation, of the City of Davenport,
County of Scott, State of Iowa, against the defendant, State
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of 1llinois, to recover damages caused by the cancelintion of
road construction contraets Nos. 4047, 4050, 4901, 4004, 4004,
4388 and 4389, on the State Bond Issue Route No. 8), Sections
103 and 104; Route No. 97, Section 142-A; Route No. 1485,
Seetions 106 and 107, awarded on the 16th day of September,
1931, and Route 77, Sections 103-W and 105-W-1, awarded on
the 21st day of September, 1931.

The facts in this case are as follows: That after the com-
plainant ecommenced performance under the said confracts
it received a notice from the respondent on the 6th day of
October, 1931, through its Division of Highways, Department
of Public Works and Buildings, that no payments could be
made for work done under the contracts for the reason that
the ¢‘Prevailing Wage Law’’ under whieh the contracts had
been let was held to be invalid and void by the courts of this
State and that in the event the claimant proceeded further
under the said contracts, it did so at its own peril. When this
notice was received the complainant had already completed
work under the contraect costing $12,097.25, and thereafter
complninant’s foreces and machinery remained idle from Oeto-
ber Gth (o November 2nd, 1931, thereby »necessitnting con-
siderable expense in addition to the cost of work rcompleted,
for which the claimant asked damages, and the State was thien
and there so notified.

Thereupon, the Division of Highways, Department of
Public Works and Buildings, of the State of Tllinois, through
its Director, and Chicf Highway Engineer, after asking dedue-
tions for cement sacks salvaged reached an agrcecement in
settlement of the damages eansed as aforesaid and stipulated
to make payment in the sum of £58,5608.27. The Attorney
(ieneral has approved of the said seltlement and stipulation
but the Division of Tlighways could not pay the ciaim and
therefore recommended {hat a claim be filed with this conrt,

As there is no dispute as fo the facts presented in the
elaimant’s declaration and the evidenee establishes the elaim-
ant’s right of aclion, the court is of the apinion that the claim
is reasonable and should be paid. The court accordingly
awards the claimant the sum of $58,508.27.
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(No. 1864—Claimant awarded $21,023.34.)
DcerriN Iroy Coxprany, Claimant, vs. STATE or Inrivors, Respondent.

Opinion filed December 8, 1931,

Duvrriny IroNn CoMmPaNY, pro se.

(Oscar I5. CarLstroMM, Attorney General; Carn 1. Dierz,
Assistant Attorney General, for respondent.

CoxTRACTS—work performed and moterials furnished under contract,
cancclled before completion, because of finvalidity of law under which

awcarded—damages—stipulation—when award may dbe made. An award is
made herein on authority of Bishop Construction Co. ve. State, No. 1845,

antc.
Mr. Justice THoMAS delivered the opinion of the court:

On September 12, 1931, the Department of Public Works
and Buildings awarded a contract to claimant for the con-
struction of Section 462-V. C. on State Bond Issue¢ Route No.
46. Claimant execnted the contract and bond required by the
Department and immediately thereafter commenced perform-
ance on the contraet. On QOectober 6, 1931, the department
notified claimant that payments for work done under the con-
tract could not be made from the general appropriation for
such work bhecause the Act under which the contract was
awarded had been held invalid by the Supreme Court. The
contract was made and the work thereunder performed in
good faith, both the department and claimant believing it to
be valid.

The department, with the Attorney (eneral’s approval,
has stipulated that claimant is entitled to the sum of %21,.
023.34, for the rental on equipment and additional expense
mcurred by it, and claimant is therefore awarded that sum

in compliance with said stipulation.

(No, 1693—Claim denied.)
J. R. MoDoxaArLp, Claimant, vs. STATe oF ILLINOIS, Respondent.
Opinfon flled January 12, 1032,

PERSONAL INJURY-—driving upon highway in course of construction—when
no awcard will be made, Where one is familiar with a road in course of con-
struction and .drives upon _same, especially in night-time, he wiil be deemed
to do so at his own risk and if Injured by running-into an unlighted barri-

cade thereon, no award will bé made.
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Per Curiam :

This is a clnim filed to recover for atleged damages occa-
sioned by claimant running into an unlighted barricade on the
evening ol November 11, 1930, over a new strip of road while
it was still under construction on Route 18, near the city
of Aurora, Illinois,

It appears from all the evidence that the claimant was
familinr with the road in question and ought to know the
hazards that he might meet, and we are of the opinion that
the claimant was driving at his own risk, the road being in
course of construction at which time travclmg should be

avoided at least at night time,
Therefore, it is recommended that the elaim be disallowed.

————

(No. 1710—Clalm denled.)

RerLianrLe Coarn & MiNing Co., Claimant, vs., StaTE or [LLINOIS,
Respondent.

Opinion filled January 12, 1032,

Pomeroy & MarTiN, for claimant.

Oscan IL. CarustroyM, Attorney Qeneral; (Mam. Dikrz,
Assistant Attorney General, for respondent.

PROPERTY DpAMAGE—0hen no award will be made for. Where property
damage results from the negligence of a State employee, no award will be

made for such damage.
NearLioENCcE—S8tate not liable for negligence of its employces. No govern-

ment s liable for the negligence of its employees in the absence of a statute
making it liable for such negligence,

Mr. Jusrtick THoaas delivered the opinion of the court:

This elaim is for $501.756 for an automobile wrecked in a
collision near lHanna City on November 8, 1930. The auto-
mobile of claimant was being driven by one of its salesmen
on State Bond Issuc Route No. 8 and collided with a truck
and trailer being driven by an employce of the State Highway
Department. The declaration alleges and the evidence tends
to show the collision was caused by the negligence of the
driver of the truck, but in the view we take of the case it
will not be necessary to discuss the weight of the testimnony.

The claim is predicted upon the negligence of the agent
or servant of the State, and unless the State is liable for the
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negligence of its agents no award can be made. It is a rule
of almast universal application that no government is liable
for thie negligence, lacks or misfeasanee of its officers and
agents in the absence of a statute making it so liable, This
prineiple has been announced by this court in many of its
decisions, and also by our Supreme Court and the Supreme
Court of the United States. (Uibbons vs, United States, 8
Wal. 269; United States vs. Kirkpatrick, 9 iV heaton 720; Kin-
nare vs, City of Chicago, 171 111, 332; Jorgensen vs. Stale,
2 Ct. C. 134; Watkins vs, State, 6 Ct. C.) Many other cases
from the Supreme Court of the United States, our own
Supreme Court and this court announcing this rule of law
could be cited but we deem the foregoing suflicient. There is
no statute making the State linble for the negligence of its
employees, and it follows that no award can be made in this
case,

if the damages complained of were caused by the negli-
gence of the driver of the truck, claimant is not without
remedy. It can sue and recover from the driver the damages
caused by his negligent conduct.

The elaim is denied and the ease dismissed.

(No. 1767-—-Claim denfed.)

Uxiox BaxK or CHICAGO, ADMINISTRATOR OF THE ESTATE or Lrow
Jounsoy, Decrasep, Claimant, vs. STaTe or ILLINOIS, Respondent.

Opinion filed January 12, 1932,

SaMmuen J. SeieaeL, for claimant.

Oscarn E. CarustroM, Attorney QGeneral; CarL Dierz,
Assistant Attorney Genecral, for respondent.

PrRsoxaL INJURY—Reglipence of agent of State. The State is not iiable

for the torts or negligence of its agenta or servants.
SaMme—pleading—tchen award dented and case dismissed. Where 1t is

alleged in the declaration that the South Park Commissioners were agents of
the State and that their negligence caused the injury complained of, n cnuse
of nction is not stated and the claim will be denied and the case dismissed.

Mr. Justice Titomas delivered the opinion of the court:

The substance of the declaration in this case is that claim-
ant’s intestate, Leon Johnson, a boy eleven years old, was
drowned in a lagoon in Washington Park, on April 20, 1930.
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The deelaration also charges the Sonth Park Commissioners
were agents of the State and that the death of Johnson was
caused by their negligenee and carelessness, and  asks
£10,000.00 damages.

The South Park Commissioners constitute o municipal
corporation and have the control and management of Wash-
ington Park. (The People vs. Clicago Molor Bus Co,, 295
1. 486G.) Such a municipal corporation has a dual character,
the one public the other private. In the exervise of its pub-
lic or governmental tunctions no liability attaches to it under
the common law and it is not liable for the nonuser or mis-
user of its powers, (Stein vs. West Chicago Park Commis-
sioners, 247 Tll. App. 479.) A municipality cereated for gov-
crnmental purposes is not liable for damages caused by the
negligence of its agents unless such liability is expressiy pro-
vided by statute. (Linstrom vs, Cily of Chicago, 33 111, 144,)

If the Park Commissioners were mere agents of the State,
as charged in the declaration, it follows as a matter of course
that there is no liability on the part of the State for damages
caused by their negligence, as the State is never liable for the
torts or negligence of its agents. (Kinnare vs, City of Chi-
cagao, 171 Til, 332.) As the deelaration does not state o causce
of action against the State the case must be dismissed.

The claim is therefore denied and the case dismissed.

(No. 1778-—~—Clalmant awarded $2,500.00.)

TLavrtae MILLER., ADMINISTRATRIX OF THE ISSTATE of Abaym Minorn.
DECEAsED, Claimant, vs, STATE oF ILTINO1S, Respondent.

Opinion filed January 12, 1932,

Cann . RoBixsoN, for claimant.

Oscar I3, CanusrroM, Attorney General; Cani Dinrz,
Assistant Attorney General, for respondent.

WORKMEN'S COMPEXSBATION AcT—ichen award will he made. Where om-
ployee of State sustains accidental personal injuries, causing death. arising

out of and in course of employment, while engaged In extra hazardous emn-
ployment, an award may be made under Workmen's Compensation Act.

Mr. Justice Rok delivered the opinion of the court:

The claimant, Lillie Miller, administrafrix of the cstate
of her hushand, Adam Miller, represents that the deceased
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was regularly employed as a fireinan for more than fifteen
vears at the lllinois State School for the Deaf at Jacksonville.
Although classified as a fireman at a salary of One Hundred
and Thirty Dollars per month the deceased was also assigned
to the duties of an assistant steam fitter and plumber,

On December 4, 1930, he was assisting one Robert Smith,
a ~teamn fitter and plumber, in assembling and instailing a
new steam boiler in the basement of a large frame building
used as an Isolation Hospital at the said school. Standing
on it box or crate twenty inches from the floor and using n
large Stilson wrench the deceased was engaged in connecting
and fitting pipes to the header of the boiler when in some
manner he lost his balance and fell backward. 1In falling, the
back of his head struek some iron fittings piled on the con-
crete floor, causing a severe skull fracture and almost instan-
tancous death.

T'he evidence showed that the deceased was a man of good
habits, who used neither tobacco nor intoxicants and was a
steady worker; that he was in good health prior to his in-
juries; that he was G9 years of age; that he left surviving
him his wife and one married son.

The claimant asks for damages of $10,000.00 and bases
her claim for compensation on the provisions of the Work-
men’s Compensation Act. Scection 3 of the said Aect, as
amended in 1917, recites that ‘‘the provisions of this Aect
hereinafter following shall apply automatically and without
election to the State * * * in any department of the
following enterprises or business which are declared to be
extra-hazardous, namely, the erection, maintaining, remov-
ing, remodeling, altering or demolishing of any structure,
excapt as provided in sub-paragraph 8 of this section.”” See-
tion 6 of the Act of 1917 creating the Court of Claims and
preseribing its powers and duties says: ¢‘The Court of Claims
shall have power to hear and determine the liability of the
State for accidental injuries or death suffered in the course
of employment by any employee of the State, such determina-
tion to be made in accordance with the rules preseribed in
the Act commonly called the Workmen’s Compensation Act,
the Industrial Commission befing hereby relieved of any duty

relative thereto.??
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We believe the deceased was injured while engaged in
one of the extra-hazardous occupations enumerated by Sce-
tion 3 of the said Aet and his death resulted from and in the
course of his employment. We further believe that there
can be no doubt that he was engaged in the erection and
maintaining of a strueture within the meaning of Seetion 3
of the Workmen’s Compensation Aet,

The Court of Claims has jurisdiction to determine whether
the elaimant is entitled to compensation and if so the amount
she should bhe allowed. The Attorney General comes and
admits the faets as staled and the law as hercinbefore con-
strued.

1t follows from the above faets and conelusions that the
claimant is entitled to receive such compensation under the
terms of the Workmen’s Compensation Aet as this court
shall deem she is entitled to receive. 1t is therefore ordered
that elaimant be and is awarded the sum of $2,500.00 in full
compensation for the injury sustained.

(No. 1782—Claim denled.)

James Hickey, Jr., BY 1118 FaATHER AND NEXT Friexn, Javmes ..
Hickey, Claimant, vs. STaTE or ILLINOIS, Respondent.

Opintlon fited Januwary 12, 1932,

Hecror A. BrouIiLLET, for claimant,

Oscar Ii, CarLsTrROM, Attorney General; Cani. Dierz,
Assistant Attorney General, for respondent.

PERSONAL INJURY—then State not liable., The prineiple involved herein
was fully discussed and decided In ’crikins, Fellows and Hamilton, 4 Court of

Claims Reports 197, and subsequent cases in this Court and the opinions in
same are decisive in this case,

Mpr. JusTtice Rok delivered the opinion of the court:

The claimant, James Ilickey, Jr.,, by his father and next
friend, Jamoes J. Hickey, presents a claim to this court for
damages in {he amount of Ten Thousand Dollars because of
an injury received by him on August 4, 1930, It appenrs that
on the above day the said James Hickey, Jr., who is fourteen
vears of age, was in line waiting to enter a bathing pool main-
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tained aut Garfield Park by the West Park Commission in the
City of Chicago. While he was thus in line someone threw
a very small artiele at one Robert Anderson, a policeman in
attendance at the pool, whercupon, several of the boys ran
away and the said policeman chased those whom he suspected.
James Iickey, Jr.,, was one of the boys who ran away laugh-
ing and as he did so the policeman, who had evidently lost
his temper, shot the Hickey boy in the chest and the bullet
still remains in one of his lungs due to the dangerous con-
sequences of a possible operation.

There seems to be no doubt that this boy received a very
soerious injury and suffered physically and mentally becausec
of this unfortunate occurrence.

The Attorney Gencral has filed a demurrer on behalf of
the Stateof Illinoissetting up the plea that the Court of Claims
has no jurisdiction in this case. It is therein contended that
the West Chicago Park Board of Commissioners is a Munieci-
pal Corporation with the inherent power to sue and be sued
and therefore this court has no jurisdiction over claims in-
volving an employee of the said park board.

The claimants take issue with the contention.
We believe that the rule laid down and the law expressed in

the case of Perkins, Fellows and Hamiltonvs. State of Hlinois,
Volume 4, Page 197, Illinois Court of Claims Reports is cor-
rect. It is there clearly and concisely decided that ‘‘the
Court of Claims has no jurisdiction over suits against Munici-
pal Corporations.’’ The Supreme Court of this State has
decided that the West Park Board of Commissioners is a
Municipal Corporation created by an Act of the Legislature
in February, 1869.

Although the question is not raised by the State in this
cose we believe that a governmental function was being exer-
cised and consequently no liability would attach because of
the tort of an officer, agent or employece.

As a matter of law the demurrer filed by the Attorney
General in behalf of the State of Illinois is sustained and

the case dismissed.
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(o, 1591 —-Claimant awarded §160.00))

Inuivois Sroker CovMrany., Claimant., s, StTare oy TuniNogs,
Respondent.,

Omnion pled September 10, 1000,
Reliearing graated Naovembep 120 (1030,
Oupiniun on Rehearing filed Maeel 0, 10032,

Greesx & VeERLIE, for ciaimant.
Oscar o CancstroM, Attorney General, for respondent.

CoxtRacTs—chen State pol Lound by contract wmade by Stale aflicer,
Under section 30 of the Act in relation to State finunnce no otficer has the
tight to comntract any indebtedness on hehalf of the State in excess of the
ainaitit of money appropuinted,  Individanl Towel & Cabinel Sosces O
ot al., 6§ Court of Claims Reports 106, ndherved 10,

Ruvuswixo—iathen may be garauted. Whore ense s decided on #ieuands
that appropriation made ror claim was exeeeded and it appeiars that =ame
wis not a rehearving may be granted.

EQUITY ANDP G0OD cONstCIENel-—when aecard may e muade, Where it ape-
pears that necesanry repairs were made on heating apparatus in Stive insti-
tution on order of president therenf and that at the time, there was sutlie-ient
money in the appropriation made therefor and proper depavtment has ap-
proved claim therefor, an award may he made on the grounds of equity and
good conscience, after approprintion has been exhausted,

Mr. Cuier Justice Cramity delivered the opinion of the
court:

This is a elaim brought {o recover $£360.00 for tfurnishing
repairs to a certain stoker located upon the premises ot the
Ilinois State Normal University at Normal, lllinois.

1t appears that the president of this instifution made ar-
rangements for the repairs in question, that the repairs were
installed and that the price elaimed was reasonable, although
there were certain issues as 1o whether or not certain general
contractor should not be held liable for the repairs in ques-
tion; however, that is not an issue determined by this court,

The comrt takes the same position as wans taken in the
case of the Ilinois Bell Telephone Company, No. 15568 and
the Individual Towel and Cabinet Serviee Company, No. 1547,
in that the appropriation made hy the Genernl Assembly for
the vepair and maintenanee as is made to the institution in
this case, should be the guide in the matter of expenditures.
The Constitution of this State will not permit this court, or
any other legal body to grant relief other than that permitted
by the Legislature. The appropriation was made for repair
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and re-building and all repairs should be made through this
appropriation. If any other rule should be adopted, no limi-
tations would be considered in the matter of expenditures by
any department of the State.

In other words, this institution and other institutions of
the State should live within the means provided by the Legis-
lnture, the same as an employee would be required to live
within the salary provided during the course of employment.
An emplovee eannot incur extra cexpenses or extra liability
hevond the salary received, but look forward and provide for
the payvment of necessary expense from the emoluments to be
reecived.

The court is of the opinion that claimant furnished mate-
rial and performed services as claimed without authority.
This might appear unjust, but it is assumed that all persons
mwust know the requirements of the law and assume all bur-
dens imposed by the law in their dealings with the State of
Illinois, the same as a private corporation, or an individual.
Therefore, the claim is disallowed.

A petition for rehearing having been granted by the court,
the following opinion was rendered on rehearing:

Mr. Cmer Jusrtice CLariTy delivered the opinion of the

court:

The claimant asks the sum of Three IHundred and Sixty
($360.00) Doliars as the amount due for furnishing lower
skids for repairs of a certain stoked located on the premises
of the Illinois State Normal University, Normal, Illinois.

It appears that the Division of Architects and Engineering
have approved said claim as being just and reasonable as was

ordered by the president of the University.

The court heretofore disallowed the claim and thereafter
granted a rehearing with the thought in mind largely as to
the neeessity of proper heating facilities. When the claim
was disallowed the court had in mind the fact that the appro-
priation made for this purpose was exceeded. However, it
appears now fhat when the contract was made for these
repairs that there was suflicient funds left in the appropriation
to care for same. llowever, the court wishes to bhave it under-
stood that the first opinion filed contains prineciples that
should be followed in that all the departments of the State
should ecarry out their program within the means provided
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by the Legislature and that any petition filed in this court
for relief should be from an equitable and good conscicence
viewpoint,

This claim appears to be within the idea sought to be con-
veyed by the above viewpoint and therefore this court recom-
mends that the elaimant be allowoed the sum of Three Hundraed
and Sixty ($360.00) Dollars,

{No., 1604—Claimant awnrded $901.74.)

Bates Varnve Baa Conronation, A Corronrartion. Claimant, rs, Sreare
or ILLiNoIs, Respondent.

Opinion filcd March 9, 1932,
Browx, IHay & Sternexs, for claimant.

Oscar . CaristroMm, Attorney Ueneral; Cani, Dierz,
Assistant Attorney General, for respondent,

FRANCHMISE TAX—puyment of under mistake of fact—iwchen micard will be
made, Where it {8 undisputed that franchise tax was pald under mistake of
fact an award will be made upon the recommendation of the Attorney Generval

for the nmount erroneously paid.
Opinion written by Mr. JusTice Triomas:

The Bates Valve Bag Corporation, a Delaware Corpora-
tion, was incorporated under the laws of the State of Dela-
ware, on Junc 9, 1927, and admitted to do business in the
State of Illinois, as a foreign corporation on July 5, 1927. On
or about March 7, 1929, all of the property and assets of the
said Bates Valve Bag Corporation, of Delaware were pur-
chased by Bates Valve Bag Corporation, a corporation in-
corporated under the laws of the State of New Jersey, on
February 28, 1929. Subsequent to said purchase on Marveh
7, 1929, the said Bates Valve Bag Corporation, of Delaware,
exccuted an affidavit of withdrawal as a foreign corporation
from the State of 1linois, and filed the same with the Seere-
tary of State of the State of [llinois, on March 25, 1929,
which was accepted, and thercupon the Bates Valve Bag Cor-
poration, of Delaware, ceased to possess a certificate of
authority to do business in the State of Tllinois. On March
5. 1929, the Bates Valve Bag Corporation, of New Jersey,
filed an application for admission to do business in Illinois, as
a foreign corporation, in the office of the Sceretary of State,
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and it was duly licensed to do business in the State of Illinois,
on Mareh 235, 1929, At that time it paid to the Seeretary of
State, the sum of $1,430.37, as an initial fee, and the sum of
$1.907.16, as a franchise tax. The franchise tax was for the
balunce of the year ending June 30, 1929 and the full period
of the vear beginning July 1, 1929, and ending June 30, 1930,
this franchise tax being a tax equal to one and one-third the
annnal franchise tax due from it for the privilege of doing
business in Illinois.

On May 18, 1929, and again on June 1, 1929, the Secretary
of State, sent out notices to the Bates Valve Bag Corporation,
at the former Illinois address, of the Bates Valve Bag Cor-
poration, of Delaware, notifying it that it had not paids its
franchise tax of $901.74, based upon its annual report filed
with the Seeretary of State on February 21, 1929, prior to
its withdrawal from doing business in Illinois. The notices
sent ont by the Secretary of State, was received by the Bates
Valve Bag Corporation, of New Jersey. The officials of the
Bates Valve Bag Corporation, of New Jersey, on receiving
the notices issued a check for $901.74, in payment of the fran-
chise tax, and sent it to Seeretary of State, of Tllinois. The
mistake was not discovered by the Bates Valve Bag Corpora-
tion, of New Jersey, until the books of the corporation were
audited several months thereafter, and until after the Secre-
tary of State of Illinois, had turned the money over to the
State Treasurer.

It is admitted by the Attorney General for the State, that
nt the time the Secretary of State sent out the notices to the
Bates Valve Bag Corporation, for the payment of the fran-
chise tax, that there was no franchise tax due or owing to the
State of Illinois, from the Bates Valve Bag Corporation, of
Delaware or the Bates Valve Bag Corporation, of New
Jevsey, and that if the Secrotary of State had not made the
mistake of the first instance by sending out the notices to the
Bates Valve Bag Corporation, when there was no franchise
tax due and owing, the $901.74 would not have been paid by
the Complainant. The Attorney General, in his argument ad-
mits that the payment of $901.74 made by the Claimant was
a mistake of fact, and recommends that Claimant be awarded
a refund of the corporate franchise tax of $901.74. There-
fore, on the recommendation of the Attorney General an

award of $901.74 is allowed claimant.
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(No. 1697—Claimant awarded $3,750.00.)

ELSIE MILLIGAN, A Wibpow, IoTe.. Claimant, rs. STATE oF JLLINOIS,
Respondent.

Opinion filed March 9, 1832,
Fraxk F. Leyos axp Joux Bepixaenr, for claimant.

Oscan  I4. CarrstroM, Attorney General; Cann, Divrz,
Assistant Attorney Qeneral, for respondent.
WOLEKMEN'S COMPENSATION ACT—chen award will be made. Where

claimant’s intestate received injuries, arising out of and in coitrgse of employ-
ment by the State fn an extra hnzardous employment an award will be made

under the Workmen'’s Compensation Act.
Mr. Juesrice Rok delivered the opinion of the court:

Thomas FKdward Milligan was emploved on October 14,
1930, as a carpenter at the Wankakee State Hospital. On
November 4, 1930, while engaged with other workmen in re-
roofing Cottare Two South, one of the buildings of the said
State instifution, he fell from a scaffold upon conerete steps
below, a distance of approximately twenty-three feet. and
thereby received severe injuries from which he died two dayvs
Inter.

This claim is filed by Flsie Milligan, the widow of the de
ceased for damages under the Workmen’s Compensation .\et
of 1911. The Attorney Ueneral, in his statement, agrees that
the facts as set forth in the abstract of testimony and the
statement filed by the attorneys for the claimant are sub-
stantially correct. The deceased was fifty-one years of nge
at the time of the accident and his family consisted of the
claimant and one minor child, Mary Alberta, whose nge was
eight vears at the time of her father's death. The deceased
was receiving Teon Dollars and 40/100 Dollars ($£10.40) per
day as wages from the respondent and his earnings during
the previous year were about One Thousand Dollars
(%1,000.00).

Tt has been the rule of this court to consider the employeces
of the State of Illinois who are injured in the source of their
employment, in the same manner as if they were employed by
private individuals. This court has jurisdiction not only to
determine whether the claimant is entitled to such compuen-
sation, but also to determine the amount that should he al-

lowed.
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It is manifest from the provisions of the statute that the
employment of the deceased as a carpenter by the respondent
for the purpose of remodeling or altering a State struecture
or building, is of such a nature as properly comes under the
Classification of the Workmen’s Compensation Aect.

We believe that the liability of the respondent is clearly
established under the above act and taking into consideration
all the circumstances, it is ordered that claimant be and she is
hereby awarded the sum of Three Thousand and Seven Iun-
dred Fifty Dollars ($3,750.00), which includes Three Hun-
dred and Fifty Dollars ($350.00), for Mary Alberta, which is
statutory allowance for a minor child under the age of sixteen
vears under the above Act, and the court recommends the
payment of the total amount of Three Thousand Seven Hun-
dred and Fifty Dollars in full compensation for the injury

sustained.

(No. 1792—Claim dismissed.)

Erxest Kvusmer, Claimant, ve. StaTe oF ILLINOIS, Respondent.
Opinion Aled March 9, 1932,

Hexry MansrierLp axp Davip J,. CowaN, for claimant.

Oscar 5. CanusTroM, Attorney General, for respondent.

DissmissAL—when case will be dismissed upon motion of claimant. Whera
claimant moves to dismiss the suit for the reason that the claim has been

paid case will be dismissed.
Mr. Justice T'HoMas delivered the opinion of the court:
On Mareh 8, 1932, comes Mansfield and Cowan, attorneys
for elaimant and file their written motion to dismiss suil as

the claimant has been paid in full.
Motion granted and suit dismissed.

{No. 1681—Claimant awarded $56.10.)
T Ciry or LirtcurIELp, Claimant, vs. STaTE OF ILLINOIS, Respondent.

Opinion fited May 3, 1932,

H. B. Tu~xeu, City Attorney, for claimant.

Oscar E. CarLsTROM, Attorney General; CarL Dikrz,
Assistant Attorney General, for respondent.
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PROFERTY DAMAGE—Ichen aaeard wmay he meade. Upon recommendation of
State department responsible for property damagzge, an award may be made
therefor,

Mr. Justice Rok delivered the opinion of the court:

This is a claim tfor damages by the City of Litehfield, 11li-
nois in the sum of Fifty-six and 10,100 Dollars ($56.10).

On September 30, 1929, a State highway motor truck
operated by Mr. Ioward Billiter, an employee of the Division
of Highways, drove into and erashed against an ornamental
fluted column eleetrie light post at and near the intersection
of Kdwards and North State Street in the City of Litchiield.
The said Howard Billiter was in the service of the respondent
at the time, hauling material for the construetion of a portion
of State Bond Issue Route No. 126 near the said City of
Litchfield. My, 14, B. Blough, superintendent of construetion,
who was in charge of operations at this {ime and place, re-
ported this accident to Mr. Frank 1, Sheets, Chief Highway
Iingineer, under date of November 14, 1930, as follows:

“This is in answer to your letter of October 20th, 1930, inguiring as te
the correctness of the factg as set forth in the declaration of Court of Clnims
case No. 1661 of the Junuary term in the case of The City of Litchfield versus
the State of Illinois, Division of Highways.

it is true that one lamp post und fittings was demolished by being hit by
one of my t(rucks. Some of the other allegations are not correct. ‘The brakes
on the truck were in fair condition. The driver was not caveless or driving
fmproperly.

The anccldent was caused by a car backing out of u driveway into the path
of the truck and in order to avold hitting the enr, the truck driver pulled his
truck up on the curb and hit the lamp post.

It is my opinion that the damages asked, £56.10, are reasonuble and
should be paild.”

In view of the statement abhove made by the Superintend-
ent of Construction in the Division of Highways and on his
recommendation and also beenuse the hill attached to the
claim shows the cost of the repairs for the damage to said
lamp post at $56.10, we recommend the payment to the claim-
ant of the sum of IYifty-six and 10/100 Doliars ($£56.10),
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(No. 1684—Claim denifed.)
Perer McErLyEa, Claimant, vs. STaTE oF ILLiNo1s, Respondent.

Opinion filed May 3, 1932,

J. IN. Cang, for elaimant.
Oscar LN, CarrsTroyM, Attorney General; Carn Dierz,
Assistant Attorney General, for respondent,

PrrsoNarL INJuny—chen claim for burred by Stutute of Limitations.
Where claimant, while an inmate of penal institution sustained personal in-
Juries and filles claim for same after Statute of Limitations has expired, de-
murrer of Attorney QGeneral will be sustained, claim disallowed and case

dismissed.
PENAL INSTITUTION, INMATE OF—pcrsonal rights. A prisoner serving a

sentence has the right to sue or be sued in the courts of this State and does
not by recason of such imprisonment lose his personal rights and has full

power to flle a claim in this Court while so confined.
Mr. Jusrice Roe delivered the opinion of the court:

On the 16th day of September, 1922, claimant alleges that
he was injured while a prisoner in the Southern Illinois Peni-
tentiary at Menard, Illinois. As a conviet he had been work-
ing on the above day in a stone quarry outside the prison
walls, and was returning to the prison as a passenger on a
truck driven by a fellow conviet. Upon entering the prison
the gate had been opened to admit the truck failed to catch
and swung back upon the truck in which claimant was riding
on the seat beside the driver. As the gate swung back it
caunght the claimant’s right foot between the bars and he was
jerked from his seat., The flesh of the claimant’s right leg
was thereby stripped off above the ankle near the knee joint
and the bones of this leg were broken and erushed. He was
tanken to the prison hospital where the right leg was ampu-
tated below the knee.

Clatmant remained as a prisoner in said institution until
about the first of July, 1930, when he was released on parole.

The above facts are set forth in the declaration, To this
declaration the Attorney General has filed a demurrer.

The declaration filed by claimant alleges that he was not
able to file hisg petition within five years from the date of his
injury because he was confined as a conviet in the said peni.
tentiary and therefore not in a position to enforce his rights.

The law of this State gives unto a prisoner serving a sen-
tence in any penal institution the right to sue or be sued in
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the courts of this State durine the period of such confine-
ment. A conviet does not lose his personal rights beeanuse of
his imprisonment although he is deprived by lnw of cortain
rights of citizenship.  Therefore, as he possessed said por-
sonal rights the claimant was entitled, able and free to exer-
cise them. even though he was confined in the penitentinry.,
He conld have brought his canse of action any time atter
September 16, 1922 and should have filed his elaim within
five vears from the date of his injury. Inasmuch ns seven
venrs elapsed after his right of action acerned before he filed
his elaim the statute of limitations applyving to actions hetore
this court applies in this case.

Section 10 of the Act creating the Court of Claims pro-
vides that every claim agaiust the State cognizable by the
court shall be forever barred unless it is filed with the seere-
tary of the court within five years after it first acerues. [t
appears on the face of the declaration that this elaim was not
filed within the time required by the statute.

The claimant’s right of action is therefore barred and the
demurrer filed by the Attorney Ueneral in behalf of the State
of Illinois is sustained, the claim disallowed and the casc dis-
missed.

(No. 1780—Claimant awarded $2,000.00.)
Cnaries H. Tises, Claimant, vs, STATE oF ILLINOIS, Respondent.
Opinion filed May 3, 1032,

PERSONAL INJCRY—chen award may be made for injurics sustanecd by a
State employee—equity and good conscicnce. Where the evidence shows that
claimant received serious and permanent Injuries, for which he wans in no
way responsible, while in the performance of his duties ns an asskstant
sardener of the I'coria State Hoapltal, cnused by belng attacked by un inmate
of sanid hospital, an award may bo made on the grounds of equily and good
conscience,

WORKMEN'S COMPENSATION aCT—twhen applicable to employees of State,
Workmen’s Compensntion Act applies only to such occupations as are clearly
classifled as extrn hazardous.

SAME~occupation not cxtra huzardons. Occupantion of assistant pardener
at State hospital held not to be extra hazardous.

SaME—S8tate not liable unless injury within, Where a personal injury
sustained by a State employee does not come within the provisions of the
Workmen’s Compensation Act, there I8 no other statute making the State
lable.
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Mr. Justice Rok delivered the opinion of the court:

C'harles I1. Tibbs, the claimant, has been employed at the
Peoria State Hospital for more than twenty-nine years as nn
attendant and as an assistant in farm and garden work at this
institution. The eclassification under which he received his
pay was that of a farm laborer.

The Peoria State Hospital is an institution for the care
and custody of the insane maintained by the State of Illinois
at South Bartonville, 1llincis. 'The institution has some
seventy acres of land set aside as a farm and garden upon
which vegetables for the entire hospital are raised. The
work in the garden is carried on largely by inmates who have
been committed to the said institution who have progressed
in their treatment so that they may be trusted out of doors.
They are required to work partly for the purpose of such
treatment and partly as an economic convenience to the in-
stitution, It was the duty of the claimant as assistant gar-
dener to instruct and supervise the inmates assigned to this
garden work.

On June 28, 1930, while the claimant was direcetly and as-
sisting in such garden work on a piece of ground on the right
of way of a railroad adjacent to the seventy acre garden tract,
he was severely injured by one of the inmates and it is for
this injury that he claims damages from the State of Iilinois.
While claimant was bending over showing one of the inmates
how to hoe parsnips, another inmate came up from behind,
and struck the client on the head, shoulders and back with an
eight and one-half inch metal hoe attached to a five and one-
half foot handle. The blows were so violent that claimant
was rendered unconscious, the inmate who struck him being a
stout man weighing about one hundred fifty to one hundred
sixty pounds.

'The Attorney General agrees that the statement filed by
the claimant herein clearly sets forth the facts as to claim-
ant’s employment and the circumstances of the aceident.
These facts are admitted. However, there is not unaminity
as to the results of the injury.

Claimant asserts that the first stroke of the hoo, n sharp
instrument, contacted claimant’s spinal column at the small
of the back while he was bending over; that further strokes
came in contact with the claimant’s head and shouldors and
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other parts of the body, thereby prostrating and physically
incapuacitating elaimant.  Ile further asserts that he was re-
moved to the hospital in the said institution and that there-
alter he experienced great pain and suffering and is =till un-
able to walk without the aid of a eane and is not able to do
manual labor. The claimant also asserts that he is suffering
from a permanent and total disability resulting from an in-
Jury to the base of the spine and sareroillese joints enusod
by traums received when attacked. ‘The respondent admits
the injury was serious but contends that the injury has re-
sulted in a partial total disability of approximately fifty per
cont.

The claimant’s employment and the cirenmmstances sur-
rounding the cause of the injury are admitied by the re-
spondent, and the results of the injury have been set forth in
the depositions and have been ably discussed by both sides,
therefore the important question to be determined hy this
court is one of liability.

The Aftorney General seems inclined to the opinion that
the dutics appurtenant to an attendant at a State welfare in-
stitution, where such attendant or garduer has direct control
or supervision of insane inmates, is of such a nature as prop-
erly classified as extra-hazardous under the Workmen’s (‘om-
pensation Aet.

This court has consistently held that when this Act is ap-
plied to State employees, it shall apply only to such occupa-
tions as are clearly classified by Statute as extra-hazardous,
and therefore we are constrained to find that this case does
not come within and under this Aet. The provisions of the
Act declare certain enterprises or businesses only to be extra-
hazardous and enumerates them, T'he only paragraph which
might be construed as applicable to the present ease is Para-
graph 71% which refers to an ‘‘enterprise in which sharp-
edged cutting tools, grinders or implements are used.”” But
later on the Act, in Paragraph 8, provides that ‘‘nothing con-
tained herein shall be eonstrued to apply {o any work, em-
ployment or operations done, had or conducted by farmers
and others engaged in farming, tillage of the soil * -+ °®
or to any work done on a farm or country place, no matter
what kind of work or service is heing done or rendered. [
is therefore the opinion of this court that the foregoing pro-
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vision is conclusive that this claimant’s oceupation cannot
be considered as extra-hazardous and does not come under or
within the Workmen’s C'ompensation Aet.

It has been the rule of this court to endeavor to treat the

cmplovees of the State of lllinois in the samme manner as if
they were employed by private individuals. Coons vs. State
of Hlinois, No. 1175, Vol. 5, page 383, Court of Claims Re-
ports.
U'nder Secction 6, clause 4, of the Act creating the Court
of Claims, it provides that this court shall have the power to
hear and determine all claims and demands, legal and equi-
table, liguidated and unliquidated, exr contractu and ex
delicto, which the State as a Sovercign Commonwealth should
in equity and good conscience discharge and pay.

In the case of Stoddard, etc. vs. State of Illinois, Nos.
1066-1067, Yol. 6, page 29, Court of Claims Reports, this court
saYyS:

“It is clear from this language that the Legislature intended that all
claima allowed against the State should be bazed upon either a leganl or equi-
table right. This question has been before the Court a number of times.”

This court has held that where the injury does not come
within the provisions of the Workmen’s Compensation Act,
there is no other statute making the State liable for injuries
sutfered by employees. Hoenig vs. State of Illinois, No. 1705,
Vol. 6, page 562, Court of Claims Reports. While this is the
striet rule of law applied by this court, the statute contem-
plated that the Court of Claims, when it deems that the facts
and circumstances justify it in so doing may consider the case
from a broader viewpoint than the strict rules of law allow,
and consider the case in the light of commonsense and fair
dealing as a matter of equity and good conscience. The
statute thereby contemplated that situations might arise
where employees of the State should not be dealt with under
the striet rules of the law and left the application of this
principle of commonsense and fair dealing to the wisdom of
the court, This court has therefore set a definite standard in
this regard whoreby litigants before the court may proceed
and be guided,

Time after time where there is no legal liability on the part
of the State for damages susiained by claimants, as a matter
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of equity and good conscicence awards have been made under
Section 6, Clause 4.
Stanley Stachowick vs. State of Illinois, No. 683, Vol.
2, page 276, Court of Claims Reports;
Brennan Packing Company vs. State of [Hinois, No.
735, Vol. 5, page 137, Court of Claims Reports;
Wright vs. State of Illinois, No. 824, Vol., 5, page 161,
Court of Claims Reports;

Stack vs. State of Illinois, No. 875, Vol. 3, page 180,
Court of Claims Reports;

Carroll vs, State of Iltlinois, No. 1149, Vol. 5, page
422, Court of Claims Reports;

Clary vs. State of Illinois, No. 1179, Vol. b, page 386,
Court of Olaims Reports;

Villiam J. Breunan vs, State of Nlinois, No. 1148,
Vol. 5, page 420, Court of Claims Reporis;

DeSale vs. State of Illinois, No. 1053, Vol. 6, page
172, Court of Claims Reports;

Hanson vs. State of Illinois, No. 1452, Vol. 6, page
275, Court of Claims Reports;

Love vs, State of Illinois, No. 1383, Vol. 6, page 183,
Court of Claims Reports;

In considering the evidence in the ease before the court,
we find that the claimant was required to work with an inmate
who had previously attacked and seriously injured another
cnmployce at the same institution. The ovidence further shows
that the eare and treatment of tho inmates was determined
by persons known as supervisors. The inmates detailed to
assist clnimant in the garden were chosen by these supervisors
and the evidenco also shows that the inmate who attacked
the claimant had been troublesome and more or less of a
menace since his former attack upon an employee, but heeause
of his changed appearance he was not recognized by the
claimant. Although claimant asserts that he did not recognize
his assailant as one known to him as troublesome, he should
have been on the alert always when dealing with insance per-
sons and this court belicves that all persons who deal with
the insane shonld ever be on their guard and should exerci-c
more than ordinary care for their own safety.

Nevertheless, in equity sand good conscience, we believe
that a trusted employee, sixty-{wo years of age, marrvied and
supporting a wife, should be reimbursed for this injury in-
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flicted by an insane person and received while the elaimant
was on duty.

The Court of Claims has jurisdiction to determine whether
the elnimant is entitled to compensation and if so, the amount
he should be allowed. Quoting from the decision in the case
of Michael W, Wright vs. State of NHlinois, No. 824, Vol. 3,
page 161, Court of Claims Reports, the language there used

is applicable here:

“There 18 no doubt {n the minds of the Court that the claimant is in a
very bad physical condition, and from the evidence we must conclude It was
due to the injuries, both external and internal, he received at the time of the
accident that caused the condition. Hae testifies that he is practically totally

digabled.”

The evidence shows that claimant has been very kindly
treated by the State and has received medical and hospital
care free. Therefore, taking into consideration all these facts,
we believe the circumstances warrant the finding that in
equity and good conscience the claimant be and he is hereby
awarded the sum of Two Thousand Dollars ($2,000.00) and

we recommend that he be paid this amount.

{No. 1860-——Claim, denled.)

ILLiNvois STEEL BRIinge Coyraxy, Claimant, vs. STaTE oF ILLINOIS,
Respondent.

Opinion filled June 14, 1932.

DovLe, SamesoN & Girsin, C. TERRY LINDER, AND ALFRED
F'. NewkIrk, for claimant.

Oscan E. CarustroMm, Attorney QGeneral; Cart Dierz,
Assistant Attorney General, for respondent.

CoxtraCTH-——function of conrt. The function of a court is to enforce con-
tracts when made between parties competent to contract and free to do so,
when such contracts do not conflict with any rule of law or the declared
publie policy of the State, regardless of the harshnesa of the terms thereof.

SaMeE—~—construction. Where it is clearly evident from a contract that
the purposes of certain provisions thereof were to limit the compensation
which a party should have, to the price fixed and agreed in sald contract,
there ia no legal liability for an additional amount.

Sasme—when eztra compensgation will not be allowed under., Where
claimant voluatarily signs a contract containing provision that State shall
not be liable for delays he i{s bound by it and such provision bars any claim

for damages sustained on account of delays.
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CONSTITUTIONAL LAW-—scction 18 of qrticle } of the Constitutjon s mworneha.
tory and binding. Section 19 of article 4 of the Constitution providing that
“the General Assembly shall never grant or authorize extra compensation,
fee, or allowannce to any public otlicer, angent, servant or contriactor after
service has heen rendered or a contract made”, etec,, Is mandatory and hinding
upon the legislature and all of the courts of the State.

Mr., Justice Tiriosas delivered the opinion of the court:

On October 25, 1926, elaimant entered into a contraet with
the State to construet the superstructure of a steel bridge
over the Illinois River near the City of LaSalle. On the 23rd
of October the State had contracted with Stresenreuter Bros.
to construcet the substructure or piers of the same bridge.
The contract for the piers provided that they should be com-
pleted within 13 months after notice to begin work had been
given the contractor and the contraet with elaimant that its
contract should be completed within 20 months after such
notice had been given to it, At the time elnimant entered
into the contracet for the erection of the superstructure of the
bridge it knew of the contract for the consiruction of the
piers by Stresenreuter Bros.

Claimants’ bid for the superstructure was $204,775.06 and
the contract was awarded to it at that price. It was paid for
the work, including some additions and extras, $205,935.5306.
The final estimate was approved on January 2%, 1930, and a
warrant for the balance then due clnimant under the con-
tract for the sum of $20,625.79 was delivered to and aceepted
by claimant on January 30, 1930,

On September 10, 1930, this suit was filed in which celaim-
ant is asking for additional compensation in the sum of
$20,089.54. This sum is made up of various items which the
declaration alleges ‘‘were lost to the elaimant herein in and
about the erection of the steol superstructure for said bridee
under its contract aforesaid by reason of the failure of =aid
Stiresenreuter Bros. {o erect and complete the substrueture or
piers for said bridge within the time limited by its contract
and by reason of the failure of gaid State by and through =aid
department to compel the same to be done.”’

In the view we take of the case it i8 not necessary to dix-
cuss the evidence relative to the various items constituting
the claim. The plans and specifications for the work to bhe
performed by claimani are a part of its contraet and it is
bound by their provisions. One of these provisions ix us
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follows: **'The contractor shall assume all lability, financial
or vtherwise, and shall protect and save harmless the depart-
ment from any and all damages or claims which may arise
because of inconvenience, delay, or loss experienced by him
because of the presence and operations of other contractors
on the same project.”’” This claim is based solely upon the
delay of Stresenreuters Bros. in the construction of the piers.
Their failure to have the piers in condition to receive the
superstructure is the alleged cause of all the damages slaim-
ant charges is suffered. This clause of the contract specifi-
cally provides that the State shall not be liable for any dam-
ages so caused, anmd is a complete bar to the claimant’s
demand.

Another provision of the contract is: “‘The contractor
shall reccive and accept the compensation here provided in
full payment for furnishing all materials, labor, tools, and
equipment; for performing all work contemplated and em-
braced under the contract; for all loss or damage arising out
of the nature of the work or from the action of the clements:
for any unforseen difficulties or obstructions which may
arise or be encountered during the proseccution of the work
until its final acceptance by the Engineer; for all risks of
cvery deseription connected with the prosecution of the work;
also, for all expenses ineurred by or in consequence of sus-
pension or discontinuance of said prosccution of the work as
herein specified, or for any infringement of patents, trade-
marks, or copyrights and for completing the work in an
acceptable mauner according to the plans and specifications.”’
Then there is this further provision: ‘‘The acceptance by
the contractor of the last payment as aforesaid shall operate
as and shall be a release to the department from all claims
or liability under this contract for anything done or fur-
nished or relating to the work under this contract, or for any
act or negleet of snid department relating to or connected
with this contract.’’ These provisions of the contract are
broad and comprehensive, and they effectually bar claimant
from any demand for loss suffered on account of any negli-
pzence of agents of the State. If as claimant contends the
employees of the Department of Public Works and Buildings
negligently failed to require Stresenreuter Bros. to complete
the subsatructuroe of the bridge within the time provided in
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their contract and such failure caused the loss for which this
suit ix filed, these provisions specifieally release the State
from payment of such loss, It may he the provisions are
harsh, but with that we are not concerned.  Claimant knew
these provisions would be in its contract when it submitted its
proposal or bid. When the work was awarded to it elnimant
exceuted the contraet containing these provisions.

The contract establishes the rights and the liabilities of
the parties thereto, and this, court has no power to change
or modify its terms. ‘‘The law permits parties competent
fo contract and free to do so, in the exercise of their jude-
ment, to make their own contracts, and the proper function
of courts is to enforce such contracts as made, where they do
not conflict with any rule of law or good morals or the de-
clared public policy of the State. When the intention of the
parties to a contract is ascortained it is the duty of the courts
to carry it out, and they cannot properly assume a guardian-
ship over those who have the requisite capacity and are free
to make such contracts as they choose.’* (Parker-tVashington
Co. va, Chicago, 267 11l. 136.) 1t is clearly manifest that the
purpose of these provisions of the contract was to limit the
compensation which claimant should receive to the contract
price and to bar it from any claim to extra ecompensation.

Tt is not eontended that claimant has not been paid the full
contract price for the work. But extra compensation is asked
because of additional expense alleged to have been incurred
on account of the delay in the construction of the piers. Sec-
tion 9 of Article 4 of the Constitution provides that ‘‘the Gen-
eral Assembly shall never grant or authorize extra compen-
sation, fee or allowance to any public officer, agent, servant
or contract, after scrvice has heen rendered or a contract
macle’? ete. ‘‘Hxtra compensation is a payvment or allowances
in excess of that which was fixed by law or contraet when the
services were rendered.’”’  (Porier vs. Loehr, 332 111, 353.)
The language of this provision is elear and unambiguous and
its purpose cannot he misunderstood. (Fergus vs, Brady, 277
Il. 272.) e have held in a number of cases that it was
adopted by the people to protect themselves from the covils
likely to arise from claims such as this one, and that it is
mandatory and binding upon the legislature and the courts.
(Comway vs. State, 6 Ct, Cl, 363; lall Construction Co. vs.
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State, G CL CL 326; dAnderson, et al vs. State, 6 Ct. Cl. 318;
Pasclhen vs, State, 6 Ct, Cl, 23.)

It follows that the award asked cannot be allowed. The
claim is therefore denied and the case dismissed.

{No. 1333—-Claim dismissed.)
Uxitep Druo Cosraxy, Claimant, rs. STATE oF ILLINOIS, Respondent.

Opinjon filed Scptember 14, 1932,

DisaIsSgAL—ichen cuse will be dismisaed for want of prosccution. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecution, cnuse is not shown by claimant, case will be

dlsmnissed.

Per Curiam:
Now comes the respondent by Oscar J. Carlstrom, its

Attorney (eneral, and duly moves the court for dismissal,
pursuant to an order to show cause entered by this court on
the 12th day of January, 1932, wherein the claimant was
ordered to show cause on or before September 13, 1932, why
the above entitled cause should not be dismissed for want of
prosecution. And it appearing to the court that sufficient
cause has not been shown by claimant, in accordance with
the requirements of said order;

1t is therefore, hereby ordered, adjudged and decreed,
that said claim be and is hereby dismissed without an award,
for want of prosecution, and the case stricken from the docket.

Done in open court during the above regular session this

13th day of September, A, D, 1932,

{No. 1334—Claim dismissed.)

Paryt Ornive Perr CompaNny, Claimant, vs. StaTe or ILLINOIS,
Respondent.

Opinion filed Septembder 1§, 1932,

Disyissal-—iwoAen case will be dismissed for want of prosecution. Where,
upon motion of Attorney QGeneral to show cause why case should not he dis-
missed for want of prosecution, cause {8 not shown by claimant, case will be

dismissed.
Per Curiam:

Now comes the respondent by Oscar E. Carlstrom, its
Attorney General, and duly moves the court for dismissal,



S0 Want Banisag Coxpeany e =rare or lorasor-,

pursuaut to an order to show cause entered by this conrt on
the 12th day of Januvary, 19320 wherein the eliimant was or-
dered to show eause on or before September 13, 19052, why
the above entitled cause should not he dismissed For want of
prosceution.  And it appearing to the court that suflicicent
cause has not been shown by elaimant, in accordance with the:
requiremoents of said order;

It 15 therefore, hereby ordered, adjudged and deerced,
that said claim be and is hereby dismissed without an award,
for want of prosceution, and the ease stricken from the doclket.

Done in open court during the above vegular session this
13th day of September, A, D. 1932,

(No. 13.411—Claim dismissed.)
Warn Bakiya Coyrasy, Claimant, rs. STaTE oF [LLINOIS, Respondent,
Opinion filed Seplember 1. 1032,

Dississat—when case will be dismissed for want of proscculion, Where,
upon motion of Attorney General to show catise why cnse should not he dis-
migsed for want cf prosecution, cuuse {8 not shown by claimant, cnse will be

dismissed.
Per Curiam:

Now comes the respondent by Osear . Carlstrom, its
Attorney General, and duly moves the court for dismissal,
pursuant to an order to show cause eniered by this court on
the 12th day of January, 1932, wherein the elaimant was
ordered to show canuse on or before September 13, 1932, why
the above entitled cause should not be dismissed for want
of prosecution, And it appearing to the court that suflicient
cause has not been shown by claimant, in accordance with
{he requirements of said orvder;

It is therefore, hereby ordered, adjudged and deerced,
that snid elaim be and is hereby dismissed without an award,
for want of prosecution, and the case siricken from the docket,

Done in open court during the above regular session this
13th day of September, A, D, 1932,
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(No. 1747~ Claimarnt awarded $3,800.00.)
Joux L. Leach, Cluimant, v« X1aTE oF lLuaxors, Respondent.

Opoicon fled Soplember 1, 1932,

Warnter J. LaspaReEN, for clatmant.

Oscar  F. CarwstroMm, Attorney General; Cann, Dikrz,
Assistant Attorney General, for respondent,

PEBSOXAL INJURY—trhen aicard may be made for—equity and good con-
scicnce. Although there 18 no legal liability on the part of the State, where
the evidence shows that cleimant, an employee of the St. Charles School for
Boys, sustained exceedingly painful and serlous jnjuries, while acting clearly

in the course of his employment and within the scope of his duties as n State
employee, an award may be made on the grounds of equily and good

consclence.
My, Jusrice Ror delivered the opinion of the court:

The claimant, John L. Leach, presents a claim for damages
in the amount of Ten Thousand Dollars because of injuries
received by him while employed as military training officer
at the St. Charles School for Boys on March 9, 1929. It
appears that in the evening of this day the daughter of the
managing officer, Mr, Otto A. Elliott, was married. The claim-
ant discovered before the departure of the wedding party
that the automobile in which the newly married couple were
to ride was chained to another car. The wedding event had
occasioned the gathering of several cars. As these cars were
lining up to leave, the claimant had gone out to call attention
to the fact that two carg were chained together, and with this
evident intention of unfastening the chain. As he approached
the place of departure the wedding party started away. With
a flashlight in his hand ho attempted to hail the cars. They
paused, and he went to the rear car. As he was doing so the
chauffeur in the front car started on. The claimant then
crossed the highway toward the place where his car was
parked. Just after he had crossed he was struck by an auto-
mobile going in the opposite direction to the wedding cars,
This car was running at a high rate of speed without lights
and had swung off the highway to give the cars of the wed-
ding party more room. The elaimant was thrown about forty
feet by the impact and most severely injured. .

Because of the accident the claimant suffered a com-
minuted fracture of the left femur; fracture of the right radius
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ulna; fracture of one of the bones of the right hand; lacerated
wound over the nose and another one over the right temple,
and a severe nervous shoek., These injuries caused (he elaim-
ant to be confined in various hospitals for a period of eleven
maonths, the amputation of one leg and the stitfening of the
other log,

There is no doubt that the injuries received by the claim-
ant were exceedingly painful, 1lis resultant condition is
deplorably serious.

The evidence established the fact that the injuries were
received while he was an employee of the State of linois in
the regular performance of his duties. In this regard the testi-
mony of the managing oflicer was as follows: ‘1 had given
Mr. Leach and the other men instructions in the event of any
disturbance or trouble in or about the institution, that they
were fo take care of the trouble or disturbance ans soon as
they learned of it. These were specific instruetions given hy
me. This same rule had prevailed at the institution for many
vears prior to this time. If any of these speeial men did not
tnke ecare of trouble or disturbanece suelh as was caused on
Mareh 9th, they would have been subjected to being fired or
suspended for neglect of duty. It would be impossible to
conduct the affairs of the institution without such a condition
prevailing, '’

Although it is conceded by the attorney for the claimant
that there is no legal liability, the claim is urged upon the
ground of social justice, and that §nder the doetrine of equity
and good conscience an award should be made in this case.
It is true that under certain cirecumstances this court has held
that such an award might be made when the elnimant was
acting clearly in the course of his employment and within
the scope of his duties as an employee of the State. In this
case the court finds that the claimant was so aecting.

Since the accident claimant has received a salary of
Eighteen Hundred Dollars per year, making a total of Fifty-
four Hundred Dollars ($5,400.00) for the past three years.
Taking this faet info consideration and allowing hospital and
doctor’s bills, compensation for the loss of one leg and sixty
per cent loss of the other leg and temporary disability, the
clnimant would be entitled to reeceive Thirty-cight Hundred
Dollars ($3,800,00).
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While we do not concede any legal liability on the part

of the State of Illinois, we believe on the grounds of fairness,

cquity and good conscience, under all the circumstances, that

the claimant should be reimbursed for the losses sustained

and this court thercfore recomnmends that payment be allowed

in the sum of Thirty-eight Hundred Dollars ($:3,800.00) in

complete and final settlemment of all claims and demands oc-
casioned by said injuries.

(No. 1759—-Clalm dismissed,)
Opinion fited September 1}, 1932,

L.uxpeeNn, HooroN, Roozex & ScuaerFiR, Claimant, vs. STATE oF
ILLino1s, Respondent,

DIBMIRSAL—1CRen case will be dismissed upon stipulation of partics. Upon
stipuiation of the parties, because of action satisfied, the case will be

dismissed.
Per Curiam:

This cause coming on to be heard upon the stipulation
and agreement by and between the claimant, Lundeen,

Hooton, Roozen & Schaeffer, co-partnership by A. N. Schaef-
fer, a co-partner, and the respondent by Oscar E. Carlstrom,

Attorney General, that the above entitled claim be dismissed
for the reason that said cause of action has been satisfied and

the court behiig fully advised in the premises and there being
no reason why the case should not be dismissed, it is there-
fore considered by the court that the cause be and the same

ia hereby dismissed.

(No. 1467—Claim denled.)
WirniamM Himraan, Claimant, vs. STATE or Invivois, Respondent.

Opinion fled November 14, 1932.
Reheuring dented January 10, 1933.

Noar GurrErt aND HaroLp TRAPp, for claimant.
Oscar T, OaRLsTRoM, Attorney Qemeral; Car. Dierz,
Assistant Attorney Heneral, for respondent.

PeRrsoNAL INJURY—Workmen's Compengation Act—ichen applicable to
the State. The Workmen’s Compensation Act applies to the State only when
it is enguged in some of the enterprises declared by section 3 of that Act to be

extra hazardous.
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SaMme—-—-when arward 1ill be denicd,  One employed as a special policeman
or watchman at Hlinols Stute Fair Grounds is not engaged In extra hazardous
occupation and if injured while so employed no award will be made under
Workmen's Compensation Act.

Mr. Jestice Rork delivered the opinion of the court:

The elaimant, William Hirtinan, was employed as a special
policeman or watchman at the llinois State Fair Grounds in
Springfield. 1le alleges that he was injured while in the per-
formance of his duties on the night of July 20, 1927,

In making his rounds on what was ealled the West Beat
about nine o’clock at night he noticed o fire near the grand-
stand and a large wooden toilet which was about three bloelks
away from where the elaimant was at the time. He siarted to
run toward the fire and as he did so he ran into a stay iron
which was part of the equipment used by a wrecking company
then employed in wrecking the old grandstand. s left ley
struck the stay iron on the front or interior side of the leg
between the knee and ankle, The wounded portion was out
ubout four inches in length and about a quarter of an inch
wide and bled after the injury.

At the time of the accident the elaimant was 63 years of
age.

I'rom the evidence submitted there is no doubt that the
claimant was injured in the mauner elaimed. lowever, there
is grave doubt as to the resulis of the injury. There does not
scem {o be any temporary total disability nor any permancent
partial disabilily resulting from this injury.

It is clear that the accident does not come within the pro-
visions of the Workmen’s Compensation Aet beeause the
claimant was not engaged in one of the extra-hazardons occu-
pations enumerated in Section 3 of this Act. As the injury
does not come within the provisions of the Workmen’s (Com-
pensation Aet and there is no other statute making the State
linble for injuries received by employces; there is not any
legnl liability on the part of the State to pay the elaimant
compensation for his injurices.

The claim is therefore denied and the eause dismissod.
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(N0, 1620—Claim denied.)
Grace Bartrg, Claimant, vs. STaTE oF ILLINoO1s, Respondent.

Opinion filed November 14, 1932,

Mavrick B. Jonxstox, for claimant,

Oscar K, Carvustroy, Attorney General; Carn Dierz,
Assistant Attorney General, for respondent.

PeErsox AL INJURY-—S8late not lable for personal injuries sustained by
person in a public school huilding under conlrotl and supervision of board of
cducation. Where the board of education of a school district has the manage-
ment, control and supervision of the schooils of the district the State is not
linble for personal injuries sustained by a person while in a school of such

district.
ScHool, MSTRICT—dgency of State. School district i8 an agency of the

State created to perform such duties as the State deems necessary to maintain
therein free schools and neither the district nor the State is liable for the

negligence of the board of education.
Myr. JusTtice T'noyas delivered the opinion of the court:

This action is for $10,000.00 damages claimant alleges
she sustained on account of injuries occasioned by a fall on
the stairway of the school building in School Distriet No. 32,
of Clinton County. On May 25, 1930, the baccalaureate ser-
mon for the graduating class of the school was delivered in
the school building. Claimant attended those services and
while leaving the building ¢‘tripped on a loose and defeective
matting on one of the steps of the main stairway leading
toward the main exit of the building and fell headlong down
a flight of seven steps into the exit doors.’”” Her right arm
was broken at the wrist and her arms and legs and other
portions of her body were hruised and injured by the fall.
T'he foregoing facts are set forth in the declaration. It also
charges the board of education of the school district ‘‘knew or
by the exercise of reasonable diligence should have known”’
the ‘“‘step was in a dangerous and unsafe condition’’ and
negligently failed to properly repair it and put it in a safe

condition,
The State has questioned the sufficiency of the declaration

and the jurisdiction of this court by its plea.

The school building was under the suporvision and con-
trol of the board of education of the school district. But the
district is the mere agency of the State created to perform
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such duties ax the State decms necessary to maintain therein
a tree school, It follows, therefore, that neither the distriet
nor the State is hiable for the negligence of the hoard of edu-
cation unless <ueh liability is expressly provided by somae
statwte.  (Londstrom vs, City of Chicago, 331 11 144 Perety,
vs, Stafe, 6 Ct, CL356G))  As there i no statute making the
State linble for injuries caused by the negligent acts ol sehool
boards claimant is not entitled to an award. 'I'he elaim s
denied and the case dismissed,

Sep—

{No. 1621--Claim. denied.)
Cectr. T, Bantie, Claimant, rs, StaTE oF [LLiNoix, Respondent,
Opinion filed November 14, 1082,

Mavnrice B. Jouxsrox, for elaimant.

Oscar I. Cantsrrom, Atltorney General; Cam Divry,
Assistant Attorney General, for respondent.

PERSONAL INJURY—tchicn no award 1will be made for personel injuries
sustained by a person in a pubtic school building. The facts upon which this
claim are based are the same as in Grace Bartle vs. &tate, No. 1620, ante, and
the opinion in that case governs herein,

Mr. Jusrtice Tuonas delivered the opinion of the court:

This is an action for $5,000.00 for damages claimant alleges
he sustained on account of injuries to his wite caused hy a fall
on the stairway of the school building in School District No.
32 of Clinton County.

The facts upon which this claim is based are the same as
that of Grace Barile vs. The State, No. 1620, and the opinion
in that case governs this. The claim is denied and the casce
dismissed.

(No. 1668—Claimant awarded $693.75.)
DeLMAR C. Brake, Claimant, vs. STare or ILLINOIS, Respondent,
| _ LT Opinion filed November 14, 1932,
RoseErT M. Nivexn, for claimant.

Oscar I, CarusrroyM, Attorney Ueneral; Camni. Dikrz,
Assistant Attorney General, for respondent.
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WORKMEN'S COMPENSATION ACcT—when award will be made. Where facts
are undisputed that clailmant sustained accldental injuries arising out of and
in course of employment, while engaged i{n extra hazardous occupation award
will he made, and amount determined under provisions of Workmen’'s Com-

pensation Act.
Mr. Justice Rok delivered the opinion of the court:

The claimant, Delmar C. Blake, was employed as a car-
penter with the Congress Construction Company in the con-
struction of the Decp Water Way of the State of Illinois be-
tween Morris and Joliet. On October 12th, 1929, while he
was g0 employed the scaffolding on which he was working
broke, and he fell or jumped about fourteen fect lunding on
conerete. The heel bones of both feet were crushed and he
was taken to a hospital at Morris where he remained three
weeks.  Thereafter he was obliged to use a wheelchair until
about January 1st, 1930. For this injury the claim for dam-
ages is made., It is a claim filed under the provisions of the
Workmen’s Compensation Aect of 1911, for recovery of dam-
ages due to personal injuries sustanined by claimant while an
employee of the respondent.

Claimant was employed by the Congress Construction
C‘ompany, with the consent and approval of the Division of
IMinois Waterways, Department of Purchases and Construc-
tion and worked as a carpenter on the Dresden Island Project
No. 3, Illinois Waterways. Claimant is considered an em-
ployee of the State because construction work on this project
proceeded under the provisions of a contract of employment
entered into December 4, 1928, between the Department of
Purchases and Construction and the Congress Construction
C'ompany, known as Contract No. 3 or Dresden Island Lock
and Dam contract.

This contraet sets forth an agreement whereby the said
company was to act as superintendent of labor and manager
of construction in behalf of the respondent through its De-
partment of Purchases and Construction in the completion
of certain construction work on the Dresden Island Lock
and Dam, near Morris, Illinois.

This contract was entered into under the statutory author-
ity granted by virtue of Section 12 of ‘“An Aect in relation to
the construction, operation and maintenance of deep water-
way, ete.,,’”’ approved June 17, 1919 and commonly called the
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Waterway e, (Par. 20, Chap. 19, Smith-TTurd’s Hlinois
Revised Statutes, 1951.)

Claimant worked at his occupation as a carpenter for
about twenty vears and at the time of the accident was forty-
five years of age. e was married and living with his Family
consisting of his wife, a daughter nineteen years old and «
son sevenieen vears of age when the accident occurred. 1=
wife has subsequently died.

There is no dispute as to the faets relating fo the injury.
Claimant suffered broken heel bones in both feet, and as a
consequence of which he suffered a temporary total disability
from October 12, 1929 to approximately April 1, 1930, "T'his
is a period of approximately twenty-six weeks or six and
one-half months.

This celaim is filed under the provisions of the Workmen's
Compensation Act by virtue of Section 25 of the Waterway
Aect of 1919. (Par. 103, Chap. 19, Smith-Hurd’s Revised
Statutes, 1931.)

Claimant is entitled to the maximum of $15.00 per weck
by virtue of Seection 8(c¢) of the Aet. For a period of twenty-
six weeks’ disability this would total the sum of $390.00 as
temporary total disability.

At the time of the aceident claimant has no minor children
under the age of sixteen vears and is, therefore, not entitled
to any additional compensation by virtue of minor children.
As to permanent partial disability of fifteen per cent in the
loss of the use of right foot, under Secction 8(e)-14) cluimant
would be entitled to fifteen per cent of $15.00 per week for one
hundred thirty-five wecks or a {otal of $303.75.

In view of all the evidence we award the claimant the sum
of £693.75 and recommend that the same he paid.

(No., 1602—Claimant awarded $65.50.)
V. B. MaRrquis, Claimant, vs. STATE oF JLLiNos, Respondent.
) Opinion filed November 14, 102,
V. B. Marquis, M. D,, pro se,

Oscar 15, CarnstroM, Attorney Ueneral; Cari. Dierz,
Assistant Atforney General, for respondent.
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Misnical serviceEs—when award may be oawade. Where evidence is un-

controverted that claimant rendered medical servires at the request of Presi-
dent of [llHnois State Normal University, and amount claimed is reasonable
and undisputed, an award therefore will be made on claim flled within statu.

tory period on recommmenduation of proper authority,
Mvr. Justice Rok delivered the opinion of the court:

The elaimant, V. B. Marquis, presents his claim in the
amount of sixty-five dollars and fifty cents ($65.50) for
medical services rendered to the 1Hinois Normal University
of Normal, Illinois,

In the month of April, 1929, an epidemie of smallpox broke
out in the communities of Bloomington and Normal, Illinois,
and therefore it was deemed necessary by the President of
the Tilinois State Normal University at Normal to have all
the students vaccinated. The University Physician was
authorized by the said University President to do the work
and to employ whatever help necessary. V. B. Marquis a
practicing physician and surgeon was engaged to help in this
work and on April 26, 1929, vaccinated 150 students and on
May 6, 1929, he vaceinated 112 students. Due to the fact that
claimant’s bill for these services was not presented to or re-
ceived by the proper State authorities prior to September 30,
1929, it was impossible to make the payment because of the

lapse of the biennial appropriation.
There is no controversy as to the services rendered or

value of the same. The President of the Illinois State Nor-
mal University says in his report: ‘‘It seems to me that the

account should be approved.”’
Therefore, inasmuch as he has presented his claim to this
court within the proper time fixed by the Statute of Limita-

tions the court recommends that the claimant be allowed the
sum of $65.50.

(No. 1714—Claim denied.)
Frep A. Sarp, Claimant, vs. STATRE OoF ILLINOIS, Respondent.

Opinion filed November 14§, 1032,

FolLLerT & FoLLerT, for claimant.

Oscar L. CarwsTroM; Attorney General;
Assistant Attorney General, for respondent.

CarL Dierz,
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PROFIREY DLAMAGE-—when no aqwcard will be wmade for.  Where propevey
damage results from the negligence of a State employee, no award will be
made for such damage,

NEGLIGEXCE——STale not liabic for negligence of its cnployres. No povern-
ment is liable for the neghigence of its employees in the absence of o statute
muaking it liable for such negligence,

Mr. Jusrick Ror delivered the opinion of the court:

This is a claim for damages alleged to have heen cansed
by the negligenee of a driver of a truck owned and operited
hv the State Highway Department of the State of Hlinois at
Ottawa.

The material facts nre that on Mareh 26, 1930 at approx-
imately 10:30 a. m. one Walter Phau, au emplm ce of the
Division of Highways, Department of Public Works and
Buildings of the State of Illinois was backing n Reo truck
A-14 equipped with a V-snow plow from a highway gavage
located in the City of Otiawa, lilinois. That the said State
employee backed the {ruck from an entrance fo the garage
down an alley connecting with Clinton Street in said city.
At the intersection of the alley with said street {here was a
building owned by claimant herein, Fred A, Sapp, in the frout
of which were large plate glass windows, That on this ocea-
sion there was a car parked in the alley near the intfersection
with Clinton Street and on the opposite side of the alley from
the Sapp building. 'The width of the alley was cighteen feet
mensured from building to building near the point of its inter-
scection with Clinton Street.

Further, that in backing said truck down the alley it be-
came necessary for the employvee, Walter Phau, to pass be-
tween the parked automobile and the Sapp building. ‘T'he
truck driver was closely watehing the parvked automobile so
ns not to strike it with his track when the left corner of the
V-snow plow eame in confact with the plate glass window,
near the front of the Sapp building, breaking it. That said
plate glass window was five feet, one and one-half inchos by
sevon feetl, xeven and one-half inches in size. T'hat at the tine
of the aceident the surface of the alley and street was <lip-
pery due to snow and ice. The cost of replacing said window
was Forty-four and 50,100 Dollars, as shown by the ifemized
stntement of such expenditure, Claimant, at the time, enrried
no plnte-glass insurance to cover said loss.
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It has been stated many times in the decisions hanced
down by this court that the maintenance of a State highway
is n governmental function which the State exercises through
its officers and employees. It in the discharge of his duties
an employvee of the State is negligent and such negligence
causes damage to property, as in this case, the negligence is
an net of the employee only and cannot bhe regarded as the
act of the State.

Therefore, no award will he made for damages caused by
the alleged negligence of an employvee of the State, unless
there is a statute expressly making the State so liable.

The claimant’s right of action in this case is against the

driver of the truck and not against the State.
The elaim is, therefore, denied and the cause dismissed.

(No. 1779—Claimant awarded $798.83.)
W. . Prires, Claimant, vs. STATE or ILLINOIS, Respondent.

Opinion fllcd November 14, 1932,

Cuaruks C. Leg, for claimant.
Oscar Ii. CaristroM, Attorney General; Caru Dierz,
Assistant Attorney (eneral, for respondent.

\WORKMEN'S COMPENBATION ACcT—iohen award will be made. Where it is
undisputed and clearly proven that State employee sustained accidental per-
sonal injuries, arising out of and in course of employment, while engaged in
extra hazardous employment, award will be made under provislions of Work-

men’s Compensation Act.
Mr. Justick Tuomas delivered the opinion of the court:

Claimmant was employed by the Department of Works and
Buildings, Division of Highways, in the repair of State Route
No, 16. On September 17, 1930, while engaged with other
employees in ecarrying heavy picees of conerete off the high-
way he became very ill and was taken to a hospital. There it
was discovered that he was suffering from a traumatic
abscess in the abdominal cavity. lIle was operated upon
September 20th and remained in the hospital until the first
of November following when he was taken to his home. After
going home Lo was confined to his room for about thirty days,
and says he was not able to work until about the first of July.
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His average weekly carnings for the year previous to his
injury was $19.23, and he contends that he was totally inea-
puacitated for work for 88 weeks,  His medical hill was $17:2.25
and his hospital bill $261.50. These charges it i< admitted
are reasonable and have not been paid by the State. It is al=o
conceded that his injury arese out of and in the course of his
cmployment,

Section 3 of the Workmen's Compensation Aet provides
that the provisions of the Aect shall apply automatically to
the State when the State is engaged in business declared by
the Aet to be extra hazardous; and Paragraph 1 of Section 3
deelares that the erection, maintaining, removing, remodeling,
altering or demolishing of any structure to be extra hazardous.
We have held in a number of cases that the construetion or
repair of a State paved highway is a structure within the
meaning of this Acet. (17an IHoorbeke vs. State, 5 Ct, Cl, 337 ;
Connole vs, State, 6 Ct. Cl. 477.)

Scetion 8(n) of the Act provides that the employer shall
provide the necessary mediecal, hospital and surgical services
reasonably required to cure or relieve the injury of the cem-
plovee. Section 8(b) provides that the employee shall be
paid one-half of his weekly earnings for the period he is
totally ineapacitated, which was 38 weecks. Upon that basis
his compensation is the sum of $365.18, HHe is also entitled
to be paid his medieal and hospital bills which added to his
compensation makes the sum of $798.93.

Claimant insists that he is also entitled to be paid $7.50
per week for six weeks on acecount of partial ineapacity,
There is no evidenee in the record upon which that elaim can
be sustained.

[t is therefore ordered that claimant be and he is hereby
awnrded the sum of $798.03.

(No. 1789—Claimant awarded $2,500.00.)
GorrrLiEn Kavhs, Cleimant, vs. STATE oF Innivors, Respondent.

Opinion filed November 1§, 19032,

PersoNaLL ixJgvav-——when uaward meay be made qlthough the State is not
legally liable-—respondeal supervior—eqgnity and goml conscienee. Even though
the Suinte iz not legnlly linble, where injuries sustnined by claimant were
directly attributable to the gross and wanton negligence of an agent of the
State and are serious and distressing and not the result of contributory negli-
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gence an part of claimant, the Court will reengnize an exception to the general
rule of the non-lHability of the State and upon the theory of cquity nnd good
conscience recoinmerd an award to claimant.

Mr. Justick Rok delivered the opinion of the court:

The elaimant, Gottliecbh Kayhs, was seriously injured by
an employee of the State of Illinois on May 14, 1931, and
damages in the amount of Twenty-five Thousand Dollars is
claimed therefore.

On the aubove day at about five o’clock in the afternoon
the elaimant was walking south on a bridge across the San-
gamon River and a portion of Lake Deeatur. This bridge
forms a part of State Bond Issue Route No. 2 with an eighteen
foot rondway in the center, flanked on both sides by a raised
sidewalk four feet in width and on the outside border of the
bridge is an iron protection railing approximately four feet
high.
While the claimant was thus crossing the bridge a State
owned motor truck used by the Division of Highways and
driven by ‘Wallace Dndley, a State employee, crossed the
bridge in the opposite dircction. The said Wallace Dudley
had been dragging the carth shoulders on the road south of
the bridge. 1In ovder to accomplish this work it was necessary
to fasten a wooden timber or pole crosswise of the truck to
which was attached the drag. Mr. Dudley having stopped
dragging had detached the drag from the pole but neglected
to remove the pole which projected about four feet from the
side of the truck. As he proceeded across the bridge the pole
which evidently stuck out across the sidewalk hit the claimant
and dragged him about twelve feet,

The claimant suffered great bodily injury, neccessitating
the amputation of his left leg and considerable medieal atten-
tion and hospitalization. He is sixty years of age and the
father of two minor children. There is no doubt that the
claimant sustained such grave injuries that he will be unable
to follow his occupation as a coal miner, being crippled for
life by tha loss of his left leg. In addition to the leg which
was amputnted, the right leg was severely injured. His nose
which was fractured has not healed properly, as is disclosed
by the medical testimony in the record.

The attorneys for the claimant have frankly said: ‘‘We
concede that under the Iaw, the State of Illinois is not liable
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for the torts of its agents, employvees or servants, under the
rule of respondent superior. This is admitted to be one of
the attributes of the Sovereignty of the State of Hlinois, but
thix court has been ercated as a tribunal to pass npon claims
e contractu or cxr delicto, which the State as a Sovereign
Commonwenlth, in equity and good conscience should pay
and discharge. It it under this statutory provision that this
claim is presented.’’” It is the well seftled rule of law that
the State is not linble for damages or injuries causced by the
carelessness or negligence of its servants, employcecs, ngents
or oflicers. This rule has been so frequently set forth by this
court that it is not necessary to again recite the many cases
so holding.

tHowever, it is also the duty of this court to consider the
principle of equity as well as the rule of law, There have
been some exceptional and isolated cases where the injuries
have been so grave and the conditions surrounding the elaim-
ant so deplorable that under the principle of equity execep-
tions have been made very infrequently and only upon the
broad theory that when all the facts in the case are considered
together, there is suflicient justifieation for the court to con-
clude that the elaim should be classified as an exeception to
the general rule above stated. In this case the counsel for
respondent have not filed a demurrer but have on the other
hand suggested that this case may be an exception to the

general rule. Counsel says:

“In order to bring a claimant within this exception, the personal injuries
suffered must be grave and permanent in nature with serious and grievous
consequences resulting; the injuries must be directly attributable to the gross
and wanton negligence of an agent of the respondent, and the claimant must
be free from all contributory negligence in reference to the injury. (Hansen
va. State, 6 C. C. R. 548; Rickenberg vs, Ktate, 6 C. C. R. 286 Parker vs, State,
6 C.C. R.71 ¢(?56). The Ccurl has frequently seen fit 1o apply this exception
to the general rule, paraphrasing by granting an awmrd fn the Interest of
social justice and equity, or, ns sometimes stated, applying the doctrine of
equity and good conscience, Regardless of the terms used to designnte this
equitable and humanitarian doctrine when applied, the general application of
this principle amounts to a well recognized exception to the generanl rule,
although its application is dependent entirely upon the individual facts pre-
sented by each case. In addition to the Hunsen, Rickenberyg and Parker cases,
sunra, the exception has been applied by the Court In the followlng cases:
(McGhcee vs, State, 4 C. C. R. 144; Engeiman vs. Stale, 5 C. C. R. 242; Stacho.
wiak vs, State, 5 C. C. R, 276; Williamsg vs. Stale, 5 C. C. R, 368."



WINNRBAGO COUNTY FOREST DPRESERVE DISTRICT v.
STATE OF ILLINOIS.

In the report of the Division of Highways, Department of
Publiec Works and Buildings submitted September 11, 1931,
the Engineer of Maintenance sayvs: *“‘1 am convineced that
there was more or less carclessness on the part of the driver
of the State truck and I believe that My, Kayhs is entitled
to s reasonable reimbursement for damages sustained on
nceount of the accident.”’

While there i3 no legal liability on the part of the State
to pay claimant compensation for his injuries the injuries in
this case are ‘‘directly attributable fo the gross and wanton
negligence of an agent of the respondent’’ and are serious
and distressing and are not the result of contributory negli-
gence. We believe that upon the theory of equity and good
conscience an excoption should be made in this case. How-
ever, we also believe that when an exceeption is so made that the
compensation should be adequate only to and commensurate
with humanitarian needs to recompense the claimant for medi-
cal attention, hospitalization and other necessary expense
caused by the accident. This court wishes to be fair to the
claimant and consider his case from a reasonable and equi-
table viewpoint, yet it must also be mindful that the funds
of the State must be safeguarded and the interests and rights

of all the People of the State preserved.
The Court of Claims has jurisdiction to determine whether

the claimant shall have such compensation and it also has the
right to determine the amount of compensation which should

be allowed.
In view of all the circumstances under which the injuries

were received and also beeause of the recommendations made
by the Division of Highways we allow the claimant, in full
svttlement of all claims arising from this accident, the sum of
Twenty-five Hundred Dollars and recommend that the same

be paid,

(No. 1870—Claim denled.)

WinNEBAGO CouNTY FoREST PRESERVE DisTRicT, Claimant, vs. STATE
oF ITLLiNOIs, Respondent.

Oopiition filed Nocxember 14, 1932,

T. G. Lixpquist, for claimant.

Oscar JU. CarLstrRoM, Attorney (eneral; Carn Diktz,
Assistant Attorney General, for respondent.
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ITLINOIS NaTIoNAL GUakbh —praperty dapiage ty—awhen award eill e
deacd,  Where claimant, a Forest Preserve District, permitted 1llinois Na-
tional Guuard to use its property for an over night camp and trees therein
were destroyed by thie members thereof, the State is not linble therefor as it
is not responsible for wrongrul destruction of property by members of the
IMinonis Natienal Guard and an award will bhe denled.

Sasmu—negligenee of afficers—right of actiog for, It is the duty of oflicers
of the Illinois National Guard to so supervise and direct the members thereof,
under their command, so that the property of others will not be injured, and
if they fnil to do so, and dumage is sulfered us & result thercof by others, it
is actionable negligence for which they are answerable to the Injuretld party

fn courts of general Jurisdiction.
Mr. Justice Tuomas delivered the opinion of the court:

This claim is for $244.92 for damages caused by destrue-
tion of trees of elnimant by mewmbers of the Tllinois National
Guard. T, J. Lindquist is Couniy TForester of Winnebago
County and has the control and supervision of the Winnehaeo
County IForest Preserve Distriet. In August, 1930, Mr, Lind-
quist granfed the National Guard permission {o use n portion
of the IForest Preserve District for an overnight camp, by
the 122nd Field Artillery, and it was while they were eamped
there that the trees were destroyed.

The National Guard is a part of the State govermment, its
officers and members being agents of the State when in the
lawful discharge of their duties. It does not follow, however,
that the State is liable for all damages eaused by them. The
State is never linable for the torts of its agents unless there
is a statute making it so liable, This rule is so aniversal and
has been so often ammounced by this and other courts that a
citation of authorities is deemed unnecessary. There is no
statute in this State making the State responsible for the
wrongful destruction of property by members of the National
Guard, Claimant, however, is not without remedy for any
loss it may have sustained by the destruction of the trees,
H was the duly of the officers in charge of the IField Artillery
to sce that the horses and tents of the men under their com-
mand were go placed and supervised that claimant’s trees
would not be injured, and if they failed to do so sueh tailure
was actionable negligence. When officers of the National
Guard by wrongful and negligent acts cause injury to the
person or properlty of others they are answerable to the
injured party in the courts for the loss sustained hy sueh nets,
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Such aects are the acts of the officers and not the Siate.
(Joos vs, T, National Ciuard, 257 111, 138; Haye vs. State, H

Cl. 358; Kershaw vs, State, G Ct. Cl. 387.) There heing
no statute making the State liable for claims of the charaetor
of this one, and the State never being liable for the wrongful
conduct of its officers and agents this court is powerless to
make an award for the damages clnimant alleges it suffered.
The claim is therefore denied and the ease disallowed.

(No. 1969—Clalmant awarded $20.16.)
H. CaxyoN Coxprany, Claimant, vs. STaTe oF [LLINOIS, Respondent.

Opimon filed November 14, 1932,
H. Cuax~von Compraxny, by its Seceretary, K. C. NeLsox,

08CAR Ji, Canustrony, Attorney General; Carn Dikrz,
Assistant Attorney General, for respondent.

RopeLies—wchen awcard will be made for supplies furnished the Sliale,
When claimant’s bill for supplies furnishied the State is not presented for pay-

ment before the appropristion out of which it could be paid has lapsed, an
award will be made for the amount due upon the recommendation of the

department receiving such supplies.
Mr. Justice Ror delivered the opinion of the court:

This claim is filed by the claimant company, pro se, for
the sale price of a thirty-inch saw blade in the snm of $20.16.
This saw blade was part of a shipment of goods ordered by
the Department of Purchases and Construction on June 16,
1929, order number C-52457, to be used in State construction
work on the Dresden Island Lock and Dam Project, Illinois
Waterway at Devine, Illinois. The shipment was delivered
but through inadvertent exror the cost of the saw blade was
billed to the respondont at $30.16. Recognizing this error
the respondent paid for the goods so ordered, less the cost of
the saw blade, the order being billed at $595 22 and the re-
spondent paying thereon the sum of $565.06 on August 30,
1929, A separate billing was then requested from claimant,
covering the disputed item of cost of saw blade and this cor-
rected statement, in the amount of $20.16, was received by
the respondent on to-wit: September 17, 1929, However, the
Department of Purchases and Cnnstruction failed to approve
and place this corrected statement in line for payment until
after the biennial appropriation from which the claim could
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have been paid had lapscd into the general fund on to-wit:
September 30, 1929,

There can, thevefore, be no question but what the authority
of the Departinent of Purchases and Construction was prop-
erly exercised in making this purehase and that the hill conld
have heen properly paid by sueh department had it not been
for the lapsing of the appropriation as aforesaid.

IFor the reasons above set forth, the court recommends that
the elaimant be allowed the sum of $20.16.

(No. 1987—Claim denied.)
Raxysoxn DeSvrrer, Claimant, rs. State or Innizois, Respondent.

Opinion filed November 14, 1932,
F. W, Rexxick, for claimant.

Oscar . Caristiom, Aforney QGeneral; Cawi. [iere,
Assistant Attorney General, for respondent.

TUBERCULAR CATTLE—eIter of Stute to order destruction—statute allogw-
ing compensation for—necessity for compliance with, ‘The questions involved
herein have been deeided by this Court in Price vs. Stale, No, 1724, ante, and
Paddock v&. Stale, 8 Court of Claims Reports 496, and the opinions therein

are controlling In this case.
My, Justice THoxas delivered the opinion of the court:

On Mareh 21, 1930, claimant’s herd of eattle was testod
for tuberculosis by one of the veterinarians of the Depart-
ment of Agriculture. Four of his milk cows were found to
be infected with that discase, and he was ordered to have
them destroyed within 30 days as the law provides. The
cows were appraised, 3 of them at $110.00 each and one at
$115.00, the total appraisemoent being $445.00. On A pril 22nd
claimant shipped the eattle to Chicago for sale and sluughtor
and they were sold for the total sum of $27.4.82, heing $170.18
less than their appraised value, and were slaughtored on
April 24th,  Claimant asks for an award against the State
for two-thirds of the difference between the appraisement of
the eattle and what they sold for.

Secction 8 of the Bovine Tuberceulosis Firadieation Act pro-
vides: ‘‘No compensafion shall be paid to any person for an
animal condemned for tubereulosis if the owner retains the



KAISER v. STATE or ILLINOIS. 99

animal for more than thirty days after it has been adjudged
infected with tuberculosis,”’

This statute is mandatory and its meaning is so plain it
cannot be misunderstood., Claimant was ordered to have the
infected cows destroyved within 30 days and neglected to do
s0. He eannot, therefore, he granted an award as the court
has no power to allow claims in disregard of the plain pro-
visions of the law., (Paddock vs. Stale, 6 Ct. Cl. 496; Ritz vs.
Sltate, 6 Ct. Cl, 526.) The claim is denied and the case dis-

missaod.

(No. 1869—Claimant awarded $7,789.33.)
E. B. Kaiser, Claimant, vs. STATE or ILniNois, Respondent.

Opimion filed November 25, 1532,

C. W. Mmprekaur, for clanimant.

Oscar FE. CarustrRoM, Attorney Qeneral; Carn Dierz,
Assgistant Attorney Gencral, for respondent,

CoxTrACTS—0hen aword may be made for lossecs sustained, caused by
delay of others. Where the evidence shows that claimant, an original con-
tractor for {nstallation of plumbing was prevented from making such installa.
tion by reason of delay of general contractor in progressing with erection of
siructure, resulting in loss to claimant, wholly without his fauit, an award
will be made upon recommendation of Attorney General where it is shown
that claimant was at all times ready, able and willing to perform his contract
and that same falled to provide that the State should not be liable for delay.

Mr. JusTticE Rok delivered the opinion of the court:

The claimant, K. B. Kaiser, presents a claim for $12,-
062.85. I. B. Kaiser is a trade name, the business being
owned by Albert C. Kaiser and Edward W. Kaiser, co-part-
ners doing business under the firm name of . B. Kaiser.
On November 7Tth, 1929, the complainants, who are plumbing
contractors entered into a contract with the State of Illinois,
through the Department of Purchases and Construction of
which Mr. Henry H. Kohn is Director, to furnish material,
labor and supervision in installing the plumbing in ten new
buildings at the Lincoln State School and Colony, Lincoln,
Illinois. When the contract was entered into, co-partnership
included Edmund B. Kaiser who has since died.

: The contract provides that the claimants, I&. B. Kaiser,
were to install the various items of plumbing in the ten build-
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ings as the work of the general contractor, the J. B. Freneh
Company, should progress, Arvticle 2 of the contract specilies
that Ii. B. Kaiser shall substantially complete their contract
by April 22, 1930.

It appears from the evidence submitted that it is the
established custom of the bhutlding bhusiness that the plunbing
contractors install the plumbing work at such times as the
general contractor makes it possible, by his work, to have the
phunbing installed, and that this plumbing cannot be installed
until the general contractor’s work has progressed to the
point where such installation is possible.

The general contractor, the testimony shows, did not pro-
ceed with its work according to the contract and progress
schedule, and therefore the claimants were delnved in com-
pleting their contract at the {ime specified. It seems clear
from the evidence in the case that the claimants were con-
stantly on the ground ready and willing to complete their
contract but were delayed and hindered from so daing hy
the delays in the eonstruction of the said ten buildings caused
by the J. B. French Company. Inasmuch as the claimants
had no contract, agreement or understanding of any kind with
the J. B. French Company, and were not subconiractors un-
der the direction of the general contractor, but that a scpa-
rate contract directly with the State of Tllinois, and the con-
tract does not recite that the State shall not he holden tor
damages for delay, the State is liable to the Claimants for the
damage actually sustained by them, and they should be re-
imbursed for added expenditures caused by the delay.

The claimants on July 23, 1930, advised the Departiment
of' Purchases nnd Construction that the delays of the general
contracior had already cost the claimants $8,278.90. Aflter
some correspondence, the Division of Architecture and lin-
gineering adviged that the claim would have to be referred to
this court. Thereafter, clanimanis aver on account of delavs
caused by the J, B. French Company, the clnimants could not
complete their contract until November 19, 1930, which was
six months and twenty-seven days later than the time sched-
ule agreed upon by the claimants and respondent.  Upon the
completion of their work, the claimants’ total damage for
extra expense enused by the delays was fixed at $12,0062.55.
This amount the Division of Architecture and Engineering
says is exaggerated and should be retluced.
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Therefore, although the respoendent concedes that a legal
liability does exist, by stating that the amount should be re-
duced vet it contends that the elaim of $12,062.85 is excessive
and not fully proven by the evidence. To support this con-
tention reports from the Division of Architecture and lin-
gineering set forth the negotiations for settlement and its
recommendations in regard thereto. In these reports it ap-
pears that as to most of the items of damage there is no dis-
pute.
There is no doubt that the claimant, E. B. Kaiser did sub-
mit its elaim as set forth in the above reports. Furthermore,
it is clear that 19, B. Kaiser is the only one of the various
contractors who filed a claim and therefore is the only con-
tractor entitled to any consideration for damage due to the
delayvs of the General Contiractor.

No objection is made to an extra six month’s salary paid
to the field superintendent amounting to $2,210.00 and no
objection is made to his expense of room and board and rail-
road fare expended during that time amounting to $447.36.
However, respondent contends that the item of overhead dur-
ing the period figured at $7,031.00 is unreasonable and exces-
sive. 'The original report of the Division of Architecture and
Fngineering says that the sum of $3,131.97, which is set up
therein is a reasonable allowance for overhead based upon
the contract work to be done after June 4, 1930, amounting
to $£36,725.15, balance of the work on contract. ‘This amount
is undisputed as balance of work to be done. The Attorney
General recommends that an award be made in the sum of
%7,789.33. 'The court has carefully considered the evidence
and has given cognizance to the cases and arguments sub-
mitted.

The Court of Claims is given jurisdiction in Paragraph
4 of Scetion 6 of the statute ‘*to hear and determine all claims
and demands, legal and cquitable, liquidated and unliqui-
dated, ex contractu and ex delicto, which the State, as a sov-
creign commonwealth, should in equity and good conscience
discharge and pay.’’ It is manifest from this provision of
the statute that the legislature intended to give this court
jurisdiction in such claims as herein presented and not only
jurisdiction to determine whether the claimants are entitled
to compensation, but also the amount they should be allowed.
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Taking all the facts and cirenmstances into consideration
with the reports from the Division of Architecture and luin-
gineering and the recommendation of the Attorney General,
we are of the opinion that the elaimant is entitled to an award
in the total sum of Seven Thousand Seven Hundred Highty-
nine and Thirty-three One Hundredths (#7,7849.33) Dollars,
and this court recommends that payvment in that sum be al-
lowed and made.

(Nos. 5§40-562-560-566-567-901—Claims dismissed,)

Tar NEw York CENTRAL RaiLiroan Comraxy, Claimant, vs. STATE oF
InLiNois, Respondent,

Opinion filcd Dccember 3, 1932.

DissMissal—ichen case will be dismissed upon motion of claintant. Where
it appears that there I8 no reason why the cause should not be dismissed,
same will be dismissed upon motion of claimant.

PPer Curiam:

This cause coming on to be heard upon motion of elaimant
filed on November 23, 1932, to dismiss the above entitled
claims, and the court being fully advised in the premises and
it appearing there is no reason why said ease should not he
cdismissed, it is, therefore, considerced by the court that satd
cases be and the same is hereby dismissed upon motion of

claimants,

(No. 553—Claim dismissed.)

LAke Erie & WeSTERN RatLroap CoMmrany, Claimant, vs. StTaTE or
IrriNots, Respondent.

Opinton fited NDecember §, 1932,

DisMISSAL—tohen case will be dismissed wpon motion of cluimant. Where
it appears that there 18 no reason why the cause should not be dismissed, the
case will be dismissed upon the motion of clalmant.

P’er Curiam:

The eause coming on to be heard upon motion of claimant
filed on June 12, 1932, to dismiss the above entitled claim, and
the court being fully advised in the premises, and it appear-
ing there is no reason why said case should not be dismissed,
it is, therefore, considerced by the court that said case be and
the same is hereby dismissed upon motion of claimant.
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{No. 1132—Claim denied.)
Georoe Karavicu, Claimant, vs. STATE oF IrLixols, Respondent.
Opinion filed December 5, 1032,

RES ABJUDICATA—iICRen o1se will not be considered. 'Where it appears
case has been consfdered and an award made, being In full of demand made,
case will not again be heard. :

MOTION TO REorex—uhen denicd, Where it appeara that motion to re
open cause and for leave to nmend declaration and increase ad damnum 18 not
filed for more than two years after filing of opinion making award in cause,
motlion will be denied.

Per Curiam:

This cause coming on to be heard upon motion of claimant
to reopen said cause, and for leave to amend his declaration
and increase the ad damnum, which motion was filed on May
12, 1931, and it appearing to the court that at an adjourned
session of the January term held on May 12, 1927, an award
of %2,500.00 was made, tho said amount being in full of de-
mand in the claim filed by claimant, and it further appearing
that said motion was not filed for more than two years after
the filing of the opinion making said award, it is, therefore,
considered by the court that said motion be and the same is
hereby denied.

(No. 1628—Cilaim denied.)
WinLiax L. Lixosay, Claimant, vs. STATE oF ILriNois, Respondent.
Opinton flled Decembder 5, 1932,
WaLTER W. WinLiams axp Carter Hasrisox, for claimant.

Oscar E. CarisTroM, Attorney General; Carun Dierz,
Assistant Attorney General, for respondent.

PERSOXAL INJURY—EQUily and good congclence—ichen award on grotnds
of will be denied. Where claimant, a student at the University of Iliinois,
sustained injuries, while observing an experiment being conducted by an
instructor of sald University, which was being made with reasonable care
and in accordance with the usual cuatom of making particular experiment,
an award on the grounds of equity and good conscience will be denled, there
being no gross carelessness or wanton negligence on the part of said in-
structor shown,
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Mr. Jesricn Roe delivered the opinion of the court :

On Oectober 13, 1927, Willisan 1., Lindsay, the elaimant,
received o personal injury while a student of Minine JNngi-
neering at the University ol [Hinois, for which Lo scels
damag s,

T University of Hlinois is a State institution, organized
und- r the laws ol Hlinois in 1887, and is sitnated in the eities
of {‘rbanan and Champaign.

1t is claimed that on the day of the injury, David Mitchell
an instructor and agent of the State, was conduetfing a lahor-
atory elass in Mining Engincering in Room 101 of the Mining
[ingineering Laboratory at the said University. Willimn {..
Lindsay, who was a student in the above laboratory elass,
known as Mining 20, was obrerving an experiment in the
detection and ventilation of mine gases, which was being
made by his instructor, David Mitehell. 'This experiment was
performed by introducing gas into a small wooden hox or
container, with a glass observation window in the front. A\
safety lamp surrounded by a wire gauge specially prepared,
was placed in the wooden box which was about two feet hich
and one foot in length and width. The prineiple of the expori-
ment was to detect the presence of gas in the above waonden
box or chamber, by the use of this safety lamp. The lamp
was lighted and protected by the wire gauge, the presence
of gas was denoted by a change of color in the flame as the
gas was let into the box through holes or nipples. The change
of color was indicated by the gas eap that formed on the top
of the lame. 'To observe this gas cup rise on the flame, it was
neeessary to stand very close to the box and look through the
glass front. The object of this particular experiment was to
determine the presence of methane gas, known as chemical
formula C 11 4.

On this oceasion acetylene gas and a Koehler lamp were
used for the experiment. A fellow student, George Young,
put the lamp into the box which was filled with acetylene gas
of an unknown quantity, while the eclaimant, with his in-
struetor, was standing in front of the box, peering through
the glass to observe the cap on the flame. As they were oh-
serving this experiment, suddenly an explosion occeurred
which shattered the glass observation window and pieces of
flving wlass eut both the instruetor and the elaimant about
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the tace, and a picee of the glass was hurled into the left eye
ot elanmant.

Because of this aceident medieal and surgical treatments
were necessary and the claimant expended therefore the sumn
of £264.2),

As the result of the injury and subsequent operation the
iris of the claimant’s left eye has lost much of its contractile
strength with a permanent loss of about fifty per cent of the
eve sight, und a permanent disfigurement of the eye.

For this injury the claimant asks One Thousand Dollars
in damuages, upon the grounds that the State is liable beeause
experiment box was not properly constructed; algso because
acetyvlene instead of methane gas was used, and further be-
cause the instructor was grossly and wantonly negligent for
conducting his classes with appliances which should have
been free from defects and safe for experimentations.

Counsel for the respondent conterd, and counsel for the
claimant admit that tho doctrine of espondent superior does
not apply to the State and the State is not liable for the mis-
feasance, wrongs, and negligence o! its employces, agents or
servants. It follows, therefore, that in this case there is not
any legal liability on the part of the State of Illinois.

1t is contended, however, by the claimant that even if
there is no legal liability on the part of the State, it should
Le required to pay as an act of equity and social justice. We
agree with claimant’s counsel that ¢ any claimant or individual
who considered himself aggrieved might bring a suit in law
or in equity, as the case might necessitate.’’

Paragraph 4 of Section 6 of the Act creating the Court of
Claims supports this contention. The language of paragraph
4 is as follows:

“Pg hear and determine all claims and demands, legal and equitable,

tiquidated and unifguidated, ex contractu and cx delicto, which the State, as
a sovereign commonwealth should in equity and good conscience discharge

and pay.”

The question, therefore, for this court to consider in the
present claim is one of equity and good censeience. 1In this
rezard the rule has been repeatedly announced and followed
by this court that the State should pay claims for damages
in which negligence of a State, agent or employee is alleged,
only when such agent or employee has been grossly careless
and wantonly negligent. Consequently the main matter for
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discussion and decision is one of gross and wanton negligence.
Was the instruetor in this case grossly careless and wantonly
negligent for making an experiment with a box or container
which did not have a ‘‘false or safety back,”’ and in using
for this experiment acetylene instead of methane gas?

The reeord shows that the acetylene gas was much easier
to make, but its use was much more dangerous than methane
gas.
I'urthermore, if a card-board back such as is used by the
Bureau of Mines, had been on the back of the box or container,
the resistance to the gas would have been less than the glass
front when the explosion took place, and the glass would not
have broken because the gas would have burst out througch
the false back.

It is often difficult to draw the line of distinetion between
ordinary negligence and gross or wanton negligence. 'T'o
determine the negligence in most instances, it is necessary
to study carefully all the facts presented by the evidence.
An investigation of the record herein would indicate that the
instruetor, David Mitchell. was not wantonly nor grossly
negligent. The evidence shown that he also was hit in the
face by the shattered glass. 1t is reasonable to conclude that
he would not have subjected himself ag well as his students,
to possible injury by using cither a box or a gas that he knew
was extremely dangerous. It is always easy to say after an
accident occurs that if somcething clse had been done the neci-
dent could have been avoided, In this matter, it would seem
that the instruetor conducted the experiment with reasonable
care and in accordance with usual custom of making this
particular experiment at the University of Illinois.

The case of Archie L. Johnson vs. State of Nlinois, Court
of Claims Report, Vol. 5, page 178, is cited by counsel tor
claimant to sustain their contention that this court therein
made a decision and thereby set a precedent in a very similar
case.

In the above case set forth an act of an agent or employec
of the State was not involved in the decision and the guestion
of gross or wanton negligence was not raised. "The student
himself was operating a saw and not an agent or employee
of the State, That is the distinetion between this case and

the one cited above.
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I‘'rom all the facts and circumstances we have concluded
that the claimant’s case cannot be considered to come under
the rule of equity and good conseience. 1t is, therefore, recom-
mended that the elaim be disallowed and it is herewith denied

and dismissed by this court.

{No. 1647—Claim denled.)

K. & S. MaxvracturiNng Compraxy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion fited Deccmber 5, 1932,
Warkins, Tex Hoor & GiLsert, for claimant.

Oscar . CaristroM, Attorney General; Carn Dierz,
Assistant Attorney General, for the State.

CoxtrAacTs—lctting labor of prisonerg veoid. The Fourth Amendment to
the Constitution of this State plainly prohibits the letting by contract of the
labor of any convict confined within the penitentiary or other reformatory
institution and a contract entered into for such labor s absolutely void and

no cause of action can be based upon it.
CoxstiTUuTiION—4§IA amendment sclf cxecuting—purpose. The 4th amend-

ment to the Constitution of this State {s self executing and requires no legis-
Intive enactment for ita operation and its purpose is to prevent prison labor

from entering into competition with free labor.
Samre—statute regulating employment of convicts. The statute of this
siwate regulating employment of prisoners is in harmony with the letter and

spirit of the 4th amendment to the Constitution.
EQUITABLE RIGHT—Uusuge of assumed righi. Long usage of assumed right

to do an act does not make it valid where the act done is clearly prohibited
by law. No right, either legal or equitable can be founded on a contract pro

hibited by law.
Mpr. Justice TnoMas delivered the opinion of the coult:

Claimant’s demand is for $36,985.78 damages it alleges it
suffered because the Department of Public Welfare failed to
comply with the provisions of a contract made with claimant
on June 5, 1929. On August 19, 1929, the Attorney (eneral
addviged the Director of the Department of Public Welfare
that the contract was void and the department thereupon re-
fused to proceed further with the matter. The contract is in
cevidence, The first party is the Department of Public Wel-
fare and the second party is claimant. The contract contains

the following provisions:



108 K. & S, MANUFACTURING COMPANY v. STATE OF ILLINOIS,

““It is hereby agreed and understood the party of the
second part contracts with the party of the first part for the
output of the furniture plant located at Stateville, 1linois,
and the produet to be manufactured in a line of cribs, has-
sinets and novelty furniture, the same as is now being manu-
factured by the party of the sceond part in their own plant.
The party of the second party hereby agreed to pay the party
of the first part cost of material and labor used in the manu-
facture of the above mentioned furniture, the labor to figure
on u basis of fifteen cents per hour per man, employed six
hours or more per day, and in addition to the ahove are to
pay 10 per cent on the items of lnbor and material, the intent
being the State to make a 10 per cent profit, plus cost of
labor and maierial on prices agreed upon, provided, that in
the event the party of the second part should furnish the ma-
terials used in any particular production, no charge shall he
made by the Siate for materials in such production.’”’ ‘T'he
contract further provides that claimant will aceept and pay
for at least $7G60,000.00 worth of merchandise manufactured
under its terms, and as much more as the State can furnish
up to $£1,000,000.00, for each twelve months of the life of the
contract, and recites: ““Party of the second part will furnish
and be responsible for a general superintendent of the plant,
who is to have full supervision and his salary is to he paid by
the party of the second part. If it should be found neces-
sary, for legal reasons, to have him appear as a State em-
ployee the State’s payment will be purely nominal.”” There
arc other provisions in the contract but in our view these are
the most important and the ones neeessary to be considered
in arriving at a proper decision of the questions involved in
the case.

The State contends the contract is void because it con-
travenes the provisions of the Constitution and the statute
regulating the employment of prisoners. Claimant insists
that it is not contrary to any constitutional or statutory pro-
vision and that the State is liable to pay it all damages it
suffered on account of the failure of the Department of I’ub-
lic Welfare to comply with its provisions.

The fourth amendment to the Constitfution beeame cffee-
tive November 22, 1886, and is as follows: ‘“‘Ilereafter it
shall be unlawful for the commissioners of any penitentiary.
or other reformatory institution in the State of Ilinois, to
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let by contract to any person, or persons, or corporations, the
labor of any convict confined within said institution.’”’ The
langunge of this provision is’ plain, and its purpose can not
be misunderstood. It was intended to prevent prison labor
from entering into competition with free labor. No legisla-
tive enactment was necessary to its operation. Any contract
the effect of which is to let the labor of the prisoners is in
violation of this clause of the Constitution and wholly void,
and no cause of action can he based upon it. No court will
lend its aid to enforce a contract entered into with a view of
carrying into effect anything that is prohibited by law. (Am-
brose vs. Root, 11 Ill. 497; Paige vs. Hieronymus, 192 Ill.
946.) ‘‘The rule established in this State undoubtedly is
that a contract made in violation of a statute of Illinois is
void and unenforceable, regardless of whether the statute so
declares or merely prohibits the thing contracted to be done.”’
(The People vs. Board of Supervisors, 122 11l. App. 40 and
cases where cited.) The contract in question is for the ‘‘out-
put’’—the entire production—of the furniture plant of the
State at the Stateville prison, and all elaimant is bound to
pay for the output is the cost of the labor at 15 cents per
hour, plus 10 per cent thoereof which is in effect 1814 cents por
hour. While the contract recites claimant is to also pay the
actual cost of the material used, plus 10 per cent of such cost,
it also provides ‘‘that in the event the second party should
furnish the materials used in any particular production, no
charge shall be mado for the State for materials in such
production.’”’ Under this clause of the contract claimant had
the right to furnish the material, and if it exercised that right
all it would pay the State would be for the labor entering into
the products. The contract is clearly one for the labor of
the prisoners, and the fact it is called a contract for the pro-
duetion or ‘‘output’’ of the prison factory does not change its
legal effect. The goods were to be manufactured in the prison
by prison labor for claimant and under claimant’s super-
vision. It is obvious from the language of the contract that
the purpose of claimant was to secure cheap prison labor in
the manufacture of goods of the same kind then being manu-
factured in its own plant. These goods were cribs, bassinets,
and novelty furniture. The contract is clearly prohibited by
the fourth amendment to the Constitution and is void.
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It is urged by claimant that under Section 11 of the Aet
to regulate the emplovment ot conviets and prisoners the De-
partment of Public Welfare had the right to enter into the
contract. That Act was passed in 1903 and later was
amended. At the time this contract was exceuted Seetion 3
of the Act contained the following provisions: The Board of
Prison Industries shall see ““that under no circumstances,
shall any of the produets of the labor of snid conviets or
prisoners mentioned in this Aet, be sold upon the open mar-
ket, except as hereinafter provided. They shall see that the
said products do not enter into conflict with any of the estab-
lished industries of the State except as hereinafter provided.
It shall be their duty at all times, to inform themselves, so far
as possible, of the industrial conditions of the State of 1lli-
nois, and to see that the labor of said convicets and prisoncrs
does not enter into competition with the products of free
labor, except as herein provided.’’ Seection 5 provided the
Board of Prison Industries ‘‘shall not, nor shall any other
authority whatsoever, make any contract by which the labor
or fime of any prisoner or convict in any penitentiary or re-
formatory of this State or the produet or profit of his work
shall be contracted, let, farmed out, given or sold to any
person, firm, association or corporation; except that said
prisoners or conviets in said penal or reformatory institu
tions may work for, and the produets of their lubor may he
disposed of to the State, or for or fo any public institution
owned or managed and controlled by the Siate.”” Scction 6
declared ‘“‘that it shall be the policy of the State to use in
such industries no more machinery or motive power, other
than hand or foot power, than may be required to carry this
Act into effect.”? Seection 10 of the Aet required the prisoncrs
to be employed for the State, or in productive industrices for
the benefit of the State, or for the use of public institutions
owned or managed and controlled by the State.”  Seetion 11
provides that the labor of prisoners “‘after the nccessary
labor for the manufacture of all needed supplies for said in-
stitutions shall be primarily devoted to the Sinte and the
publie institutions and buildings thercof, and the manutac-
ture of supplies for the State and publie institutions and
buildings thereof, and secondly to the school and road dis-
tricts of the State and the publie institutions thereot': But.
provided, that if the demands of the State, the State institu-
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tions and the school and road districts thereof, as herein pro-
vided, shall not be sufficient to furnish employment to all the
prisoners of the penal and reformatory institutions of the
State, then the Board of Prison Industries may and are hereby
authorized to dispose of the surplus produets of such labor
to the hest advantage of the State.’”” It is clear from the
language of these various provisions of the law that the in-
tention of the legislature was to prevent the competition of
prison labor with free labor; that it intended the prisoners
should be employed in such work and in the manufacture of
such articles as eould be used by the State, the institutions
of the State and the school and road districts of the State so
that the products of their labor would not enter into goods
sold on the open market to the general public. The law is in
harmony with the letter and spirit of the fourth amendment
to the Constitution. The contract in question violates the
letter and spirit of both that amendment and this Act. It
is an apparent attempt to evade their provisions., It is
axiomatic that one cannot do indirectly what he cannot do
direetly.

It is urged that the contract was made in good faith, and
that if it violates the law claimant and the officials of the
Department of Public Welfare did not know it, They will not
be heard to say they were ignorant of the Constitution and
laws of their State. (Lewis vs. IHeadley, 36 11l. 433.) 1t would
seem, however, they must have had some doubts as to the
validity of the contract for it recites that if it should be found
necessary, for legal reasons, to have the superintendent of
the piant appear as a State employee the State’s payment
will be purely nominal.

It is urged that Section 11 gives the prison officials the
right to dispose of the surplus products of the prison indus-
tries. It will not be assumed that the legislature intended to
give the prison officials authority to do what the Constitution
prohibits.. It is manifest from a reading of all the sections
of the Act that the intent of the legislature was to have the
labor of the prisoners confined to the production of supplics
that were needed by the State, State institutions and school
and road districts. The legislature could not authorize, and
it will not be assumed that it intended to authorize, the prison
officials to deliberately. oreate a vast surplus for the purpose
of disposing of it on the open market in competition with free
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labor. Tt was their duty to inform themselves as to the needs
of the State and State institutions and to produce only such
articles as the State and State institutions, school and road
districts used, and to confine such production to their esti-
mated needs. It is only such surplus that may remain after
having done this that they are permitted to sell.

It is urged that similar contracts to this had been entered
into by the prison officials hefore and for that reason this anc
should be held valid and enforceable. This contention eannot
be sustained. IKven if the Department of Public Wellare had
been executing similar contracts for a period of vears such
fact would not render them valid. Long usage of an assumed
right to do an Act does not make it valid where the Act done
is clearly prohibited by law. These provisions of the Con-
stitution and statute were enacted by the people for the pur-
pose of declaring the public poliey of the State relative to
prison labor, and they cannot be ignored or set aside by pub-
lic officials because the officials may think them unwise.

It is suggested that claimant has an equitable right to an
award because it relied upon the State furnishing the goods
and suffered loss because of its failure to do so. No right,
either legal or equitable, ean be founded on a contract pro-
hibited by law. The contract being in violation of the Con-
stitution and statute is void. 'There is no exception to this
rule. Claimant is not entitled to an award, and the cause is
dismissed.

Claimant has filed a petition for a rehearing. The petition
is merely a reargument of the reasons urged by claimant in
its original brief for the allowance of its claim. Kvery ques-
tion raised in the original brief and petition for rehearing
was carefully considered by the court, and decided in the
opinion filed.

On August 19, 1929, the Attorney General gave Honorable
Rodney H. Brandon, the Director of Public Welfare, an
opinion in which he held the contract relied on by claimant to
be illegal and void. He has filed an answer to the petition
for rchearing recommending an allowance of $30,625.90 to
claimant, although he states in his answer that he still ad-
heres to that opinion. As this court also holds the contraci
to be in violation of the Coustitution and statute of the Statc
it follows no award can be made. The petition for a rehear-

ing is therefore denied.
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{No. 1680—Claim denied.)
Saxpy Crawrokn, Claimant, vrs. STATE oF ILniNols, Respondent.

Opinion fled Decemher 5, 1932,

Saxpy Crawrorn, pro se.

Oscar K. CarustroyM, Attorney General; Cart. Dikrz,
Assistant Attorney General, for respondent.

LaiMITATIONS—0Aen plca of Statute of Limitations will be sustained.

Where It appenrs that claimn has not been filed within five years after it first
accrued, plea of Statute of Limitations will be sustained and case dismissed.

Mr. Justice TroMmas delivered the opinion of the court:

Sandy Crawford, late of Co. L, 8th Ill. Inf., claimant, has
fileid his claim for two months services between enrollment
and date rejected. In his declaration he states that he was
cenrolled on the 28th day of June, 1898 and was rejected at

Springfield, Illinois, the latter part of August, 1898, and filed
his declaration in this case on the 18th day of November, 1930.

To the declaration the State has plead the Statute of Limita-
tions., The records show conclusively that the claim acerued
more than five years prior to the time it was flled with the
sceretary of this court. Section 10 of the Act creating the
Court of Claims provides that every claim against the State
cognizable by the Court of Claims shall be forever barred
unless the claim is filed with the secretary of the court within
five ycars after the claim first accrued. This statute is man-

datory and under its provisions the claim is barred.
An award is therefore denied and the case dismissed.

(No. 1739-—Ciaim dizmissed.)
Warnen E. Moore, Claimant, vs. STATR oF ILLINOIS, Respondent.

Opinion fited December 5, 1932, .

DiIsMmIBSAL—phen cose will be dismissed upon motion of claimant. Where
it appears that there §s no reason why the cause should not be dismissed, the

case will be dismissed upon motion of claimant.

Per Curiam:
Now on this 6th day of December, A. D. 1932, comes the

complainant, Warren K. Moore, with his motion in writing
asking the court to dismiss his case.
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STATE or ILnINOIS.

The court being tully advised in the premises hercby dis-
misses the above case and grants the motion of the com-
plainant.

(No. 15842—Claimiant awarded $191.29.)

FraxkrLiy Couxty (oaLn Coyraxy, Ixc.,, Claimant, rs. STATE OF
ILrixols, Respondent.

Opinion filed December 5, 1932,
Iissixagrox & McKissex, for claimant,

Oscar i, CarustroM, Attorney General; Cani, Dievz,
Assistant Attorney General, for respondent.
MATERIALS AND MERCHANDISE—then arward will he made. Where it clearly

appears that materials have been sold, dellvered to and used by State depart-
ment and have not been paid for, nward will be made therefor on claim made

in apt time.
Mr. Justice T'nomas delivered the opinion of the court:

The deelaration and stipulation of faets filed in this case
show that the claimant, Franklin County Coal Company, Ine.,
a Delaware corporation licensed to do business in Illinois, sub-
mitted to the Division of Purchases and Supplies of the
Department of Purchases and Construetion of the State of
Illinois a certain proposal to supply coal to the Stiate, which
proposal was duly accepted by the State. The claimant on
that contract shipped on May 7, 1931, 97,200 pounds of coal,
constituting one carload, to St. Charles School for Boys, which
was delivered and accepted by said school on or about May
8, 1931, and that the contraect price was $1.90 per ton, a total
of $02.25 plus freight charges of $2.04 per ton, a toial of
$99.04, making a grand total payable on the shipment of coal
of $101.29, The claimant promptily submitted its bill, hut
for some reason the bill was not approved until after the
appropriation was exhausted to pay the same. The State
received the coal and the bill is due the claimant and uwnpaid.

There appears to be no question that this is a just claim
and should be paid.

We, therefore, reccommend that an award be made to claim-

ant in the sum of $191.29,
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(N0, 1988—Claim denled.)

NEeLLie Torxer, AsstoNEE AND Wibow oF LiGe VW, TURNER, DECEASED,
Claimant, vs. STaTE or ILLiNoOIs, Respondent.

Opinion Aled Deccember 5, 1932,

Cuarres T. TroMmpsoN, for claimant.

Uscar O, CarustTrRoM, Attorney General; Carn Dierz,
Assistant Attorney General, for respondent.
LastitaTioNns—iwhen plca of Btatute of Limitations will be sustainced.

Where record concluaively shows that claim accrued more than filve years
prioy to the tinie it was filed with Secretary of State, plea of Statute of Lim-

itations will be sustained,
Mr. Justice Thosas delivered the opinion of the court:

Claimant is the widow of Lige W. Turner, deceased, who
was sheriff of Saline County in 1926. On July 12, 1926 Turner
and Charlie Wiggins, one of his deputies, went to Jackson-
ville, Florida, to get Edgar Mayes, a fugitive from justice
charged with murder in Saline County. The expenses in going
after Mayes and returning him to Saline County for trial are
alleged to have been $243.75. A claim for that amount was
presented to the county board of Saline County by claimant
on January 3, 1931. The county board refused to allow the
claim on the grounds that it was a charge against the State,
and on September 21, 1932, claimant filed her declaration in
this court asking for an awm'd against the State for the
amount of the claim. To the declaration the State has plead
the Statute of Limitations.

The record shows coneclusively that the claim accrued
more than five years prior to the time it was filed with the
seeretary of this court. Section 10 of the Act creating the
Court of Claims provides that every claim against the State,
cognizable by tho Court of Claims shall be forever barred
unless the claim is filed with the secretary of the court within
five years after the elnim first acerues. This statute is man-
datory and under its provisions the claim is barred,

An award is therefore denied and the cause is dismissed.
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{No. 1277—Claim dismissed.)

MinwaUKkEE Bripge CoMmpaxy, Claimant, rs. STaTE oF ILLINOIS,
Respondent.

Opinion fited January 10, 19383.

DisMissat—uchen case will be dismissed for want of prosccution. Where,
upon motion of Attorney General to show cause why case should not be dis-
missed for want of prosecution and no appearance or response by claimant
appears upon the record tho case will be dismiased for want of prosecution.

Per Curiam:

On the 8th day of September, A, D. 1931, of this court,
an order was entered against claimant {o show cause why
this case should not be dismissed for want of prosccution,

Now on this 10th day of Janmary, A. D. 1933, nothing
appearing of record to show that the claimant made any
effort to show cause why this ease should not be dismissed,
as ordered on the 8th day of September, 1931.

And it further appearing that notice of the order entered
on the Sth day of September, 1931, has been given to claimant
in the said above entitled cause.

And it further appearing that no appearance or response
appears upon the record of said claimant, the eourt is of the
opinion that said claimant is in decfault.

Therefore, it is the order of the court that said above
entitled eause is hereby dismissed for want of prosecution,

{No. 1489—Claim dismissed.)
EiLMER 1. Wants ¢ef al., Claimant, vs. StatTe or TrLrniNors, Respondent.

Opinton filed Junuary 10, 1933.

DisMissAl~—tchen case will e dismissed for want of prosccution. Where,
upon motion of Attorney General to show cause why case should not be dis-

missed for want of prosecution and no appearance or response by claimant
appears upon the record the case will be dismissed for want of prosecution.

Peor Curiam:

On the 8th day of September, A, D. 1931, of this court, an
order was entered against claimant to show cause why this
ense should not be dismissed for want of prosceution.

Now on this 10th day of January, A. D. 1933, nothine
appearing of record to show that the claimant made any etfort
to show eause why this ease should not be dismissed, as or-

dered on the 8th day of September, 1931.
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STATE OoP ILLINOIS.

And it further appearing that notice of the order entered
on the 8th day of September, 1931, has been given to claimant
in the said entitled cause,

And it further appearing that no appearance or response
appears upon the record of said claimant, the court is of the

opinion that said claimant is in default.
Therefore, it is the order of the court that said above

entitled case is hereby dismissed for want of prosecution,

{No. 1556—Claim dismissed.)

JOHN WiNsTON, Claimant, vs. STATE or ILLINOIS, Respondent.

Opinion filed January 10, 1933,

DisMissaL—ichen case will be digmissed for want of progecution, Where,
upon motjion of Attorney General to show cause why case should not be dis-
missed for want of prosecution and no appearance or response by claimant
appears upon the record the case will be dismissed for want of prosecution.

Per Curiam:
On the 8th day of September, A. D. 1931, of this court, an

order was entered against claimant to show cause why this
case should not be dismissed for want of prosecution.

Now on this 10th day of January, A. D. 1933, nothing ap-
pearing of record to show that the claimant made any effort
to show cause why this caso should not be dismissed, as or-

dered on the 8th day of September, 1931.
And it further appearing that notice of the order entered

on the 8th day of September, 1931, has been given to claimant

in the said above entitled cause.
And it further appearing that no appearance or response

appears upon the record of said claimant, the eourt is of the

opinion that said claimant is in default.
Therefore, it is the order of the court that said above
entitled cause is hereby dismissed for want of prosecution.

{No. 1737—Claimant awarded $35,072.10.)

TLLixois CeNTRAL RAILROAD CoMraNY, Claimant, vs. STaTE o
Itrivors, Respondent,

Opinion Aled January 10, [033.

GraaM & Grauanm, for claimant.

Oscar E. CarLstroMm, Attorney Qeneral; Caryu I. Dierz,
Assistant Attorney General, for respondent.
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MONEYS ADVANCED ON BEHALF OF SraTk—reimbursemoent for—when award
will be made, Where the legal and equitable lability of the State, for moneys
advanced on its behalf {s undisputed and Attorney General recommends allow-
tince of amount claimed therefor an award will be made.

Mr. Cuaier JusTtice Cranity delivered the opinion of the
court:

This is a elaim for money advanced by elaimant on behalt
of the respondent in compliance with an order of the lllinois
Commerce Commission, entered May 5th, 1925, in Case Nuo.
14473 of the Commerce Commission. It appears this order
was entered after a fair hearing on an application made by
the City of Bloomington for a separation of grade at a point
in the City of Bloomington, where the elaimants® tracks and
right-of-way crosses Oakland Avenue, in said City of Bloom-
ington. It further appears that a subway for the street was
contemplated and that the State of Illinois was represented
at said hearing by its Attorney (eneral. The construction
was ordered to be paid by the Commeree Commission in the
manner following: Fifty per cent by the Illinois Central
Railroad Company; twenty-five per cent by the State of -
nois and twenty-five per eent by the 1llinois Power and Light
Corporation and the City of Bloomington. It appears from
the record that the construction of said subway was coinpleted
to the satisfaction of the State of Illinois Flighway Depart-
ment and that there was no question raised as to the work
being done properly and with the proper expenditures. It
further appears that the cost of construetion has been agreed
upon; that the City of Bloomington and the Illinois Power &
Light Corporation have paid their proportions of the cost of
such structure, under the Commeree Commission order; that
the State of Illinois has not reimbursed the Tlinois Central
for the twenty-five per cent it was ordered to pay by the Com-
mission’s order.

The Afttorney General filed herein a statement setting
forth that there was no argument as to the liability of the
State of Illinois and recommends the award being allowed in
the sum of $35,072,10. This court in considering this casc is
of the opinion that this struciure was built and construeted
under the order of a representative Commerece Commission
and that the costs of the strueture was within the knowledge
of the Highway Department, Commerce Commission and
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Attorney General and therefore good faith has been shown
that the claimant entered upon this expenditure with proper
authority and in fact was ordered to make such construction,
as above set forth, This court is further of the opinion that
this is a legal and equitable elaim against the State of IHinois
and one that should not be avoided in view of all the facts
and circumstances shown in the record herein, and further
in view of the fact that the Attorney (General has cons nted
to an award as above sct forth, this court is of the opinion
that in view of the position taken by the Commerce Commis-
sion and the order entered by that body and the consent of
the Highway Department and the consent of the Attorney
General that an award should be entered.

This court, therefore, recommends that an award he made
in the sum of $35,072.10 to the claimant and recommends that
proper appropriation be made for such payment by the Legis-
Inature of the State of Illinois.

(No. 1762—Claim denled.)
Georae Katanicn, Claimant, vs. StaTe oF ILLiNoO18, Respondent.

Opinion filed January 10, 19383.
Rehearing denicd March 6, 1033.

RoBert . LARKIN AND ArRTHUR H. SHAY, for claimant.

Oscar . CaruLsTrOoM, Attorney General; Canrt Dikrz,
Assistant Attorney General, for respondent.
Res apJunicata—uwhen pieca of former adjudication will be sustained.

This cause having been heard and decided on May 12, 1927, it will not again
be considered and plea of former adjudication will be sustalned and cause

dismissed.
Mr. Justice TiroMmas delivered the opinion of the court:

T'his claim is for $25,000.00 damages occasioned by in-
juries claimant alleges he rececived on May 5, 1926, while
assisting in the apprehension of some conviets that had
eseaped from the penitentiary at Joliet. The State has filed
a plea of res judicata.

Claimant heretofore filed a claim in this court for the same
injuries and on May 12, 1927, and award was entered in his
favor for $2,600.00 to compensate him for the injuries he
sustained. It is fundamental that a former adjudication con-
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cludes a party from anothoer trial of the same cause of action.
It that were not true there would be no end to litigation.
The claim is denied and the cause dismissed.

(No. 1774—Claim denied.)
Wirntay L. LeacH, Claimant, rs, STath or [LLiNors, Respondent.

Opinion filed Januwary 10, 1933,
Hexiry C. Wanxen, for claimant,

Oscarn 1. CarLstroM, Attorney (Ueneral; Cann hevz,
Assistant Attorney Ueneral, for respondent.

FEES AND SALARIES—Iincrease of saliry of State officer durving official fern
—twrhen claim for denied, Where salary of Stute office is fncreased by legizla-
ture, one holding sald office for oflicial term ut the time i8 not entitled to such

increase of salary during said term.
SaMe—constitutional lawe. Section 23 of Article V of Constitution of 1870,

providing that the salary of a State officer cannot be increased or diminished
during his official term {s mandatory and binding upon the legislature and
all of the courts of this State. '

My, Jusrice Rok delivered the opinion of the court:

This is a claim for additional salary over the mmount
received by a former Judge of the Court of Claims, Honorable
William 1. Leach. The additional amount so claimed is
Eight  Thousand Nine Hundred Twenty-five ($8,925.00)
Dollars.

The Attorney General has filed a general and special de-
murrer to the above claim.

On the 19th of September, 1922, a commission was duly
issued to the claimant as a Judge of the Court of Claims,
following the appointment of the claimant to said court by
the Governor of the State of Illinois, and claimant having
qualified for said office, taking and subsecribing the constitu-
tional onth of office, the oatli having been filed in the office
of the Secretary of State.

At the time of reeciving this Commission, the salary of a
Judge in the Court of Claims was fixed by the lLegislature at
Fifteen Hundred Dollars per annum.

The Legislature increased tho salary of the Judges of the
Court of Claims from IFifteen Hundred Dollars to Thirty-six
Hundred Dollars per annum by amendment approved June 30,
1025, It is fherefore claimed that the claimant herein was
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entitled to reecive said inerease in salary from July 1, 1925,
when the salary inerease became effective up to and ineluding
the date of his resignation from this court, which was the
15th day of September, 1929,

There are three Judgzes in the Court of Claims of the State
of Illinois. Upon the passage of the above salary amendment
by the Legislature, two of the said judges tendered their
resignations to the Governor of the State, and on or about
July 1, 1923, the Qovernor again appointed them to the Court
of Claims and they were again duly qualified and commis-
sioned as Judges of the Court of Claims under the new salary
schedule,

For some reason the claimant herein did not follow the
same course of action., IHe was therefore holding office under
and appointment made on or about the 19th day of September,
1922, and econtinued to so hold said office under the appoint-
ment then made until his resignation was received and
accepted on the 156th day of September, 1929,

There is no doubt from all the facts presented that the
claimant was a holdover officer of the State from July 1, 1925,
to September 15, 1929, unless he resigned and was re-
appointed. Section 23 of Article V of the Constitution of

1870 is in part as follows:

“The officers named in this Article shall receive for thelr services a salary
to be established by law, which shall not be increased or diminished during
their official terms ¢ ¢ &

The official term of the complainant was from date of his
appointment until successor was appointed or his resignation
was received. No successor was appointed up to and until his
resignation became effective. There was no new term of
office created under the statute which increased the salaries of
the judges of the Court of Claims,

It is with great rogret that this court cannot allow a
former and fellow judge of this court an amount in salary
to which he believes that he is entitled, but unfortunately, as
a State officer, he is amenable to the positive prohibition that
the salary of a State officer, cannot be increased during his
official term. For the reason, therefore, that the claimant
was not entitled to any sum in addition to that received by him
as his salary during his tenure of office under the laws, and
the Constitution of the State of Illinois, the demurrer is sus-

tained and the claim dismissed.
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(No. 1822—Claimant awarded $300.00.)

Tur CoMMERCIAL NaTioNAL Bavk axp Trust CoyMrasy, Claimant,
3. STATE oF¥ ILLINOIS, Respondent.

Opinion filed January 10, 1933.

Noait GuuLeT, for claimant,

Oscar k. Carnstroym, Attorney General; Canri. Dikrz,
Assistant Attorney General, for respondent.

FRANCHISE TAN—1tchen awward will be made for recovery of payment made
ttnder mutual mistake of fect, Where it nppenrs from undisputed facts that
franchise tax, in excess of amount due was made through mutual mistake of

fact, and Attorney General concedes that claimant is entitled to an awnrd for
such excess one will be made.

Mur. JusTtice Trmomas delivered the opinion of the court:

Claimant is asking for a refund of $£300.00 franchise tax
erroncously paid the Sccretary of State on July 25, 1930.
Claimant is a non-resident corporation but did no business in
Tlinois during the year for which the tax was paid. Tts re-
port showed the total amount of its issued eapifal stock to he
$7,000,000.00. The Scerctary of State notified claimant that
it had been assessed a franchise tax of $£500.00 and claimant
sent the money to pay the tax. Under the law claimant
should have been taxed only $200.00. The mistake was made
by the Seccretary of State. It is stipulated that the excess tax
was paid by mistake and the error was not discovered until
after the Secrctary of State had turned the money into the
State treasury. It is coneceded by the Attorney (eneral that
the error was a mutual mistake of fact and that elaimant is
entitled to an award for the excess tax paid.

Claimant is therefore allowed an award of $300.00.

{No. 1912-Claim dismissed.)

BILDERBACK INVESTMENT TrUsT, Claimant, rs, STATE oF ILLINoIs,
. Respondent.

Opinion filed Junuary 10, 1933,
BrLperBack Ixvestmest Trusrt, pro se.

Oscan 15, CannstrOoM, Attorney General; Cani, Dievz,
Assistant Attorney General, for respondent,
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MISTAKE OF LAwW—moncy paid wnder—pleading, Money voluntarily pald
under mistake of law cannot be recovered and where declaration on ita face
shows claim is for recovery of same, a demurrer thereto will be sustained

and the claim dismissed.

Mr. Jusrice Thoxas delivered the opinion of the court:

(laimant is asking for an award of $30,00 paid by it for
an insurance broker’s license. The declaration alleges it paid
the $30.00 under the impression gained through lack of infor-
mation that such sum was the correet amount the law re-
quired. The Attorney General hag filed a demurrer to the
declaration. It is apparent from the allegations of the
declaration that the money was voluntarily paid. If any mis-
tnke was made by claimant, it was a mistake of law and not
of fact. It is fundamental that a tax or license voluntarily
paid cannot be recovered back. (Oakford & Fahnestock vs.
State, 6 Ct. Cl. 439.) It is also equally well settled in this
State that money paid nnder a mistake of law cannot he re-
covered back., ([Illinois Merchants Trust Co, vs. Harvey, 335
T1l. 284; Richardson Lubricating Co. vs. Kinney, 337 111, 122;
Oakford & Fahnestock vs. State, supra.)

The demurrer is sustained and the cause dismissed.

(No. 1801—Clalmant awarded $2,600.00.)
(No. 1802—Claimant awarded $2,750.00.)

PerER C. PACHESA, ADMINISTRATOR OF THE ESTATES OF luceNE
PACHESA AND PETER E. Pacuesa, Deceased, Claimant, vs. StaTE opP
IrLiNo1s, Respondent.

Opinion Aled Jonuary 11, 1033.

Homer D. MoLLAreN, for claimant.
Frank M. RaMEey, for claimant.

Oscar II. CaruLsTtrROM, Attorney General and CarL Dikrsz,
Assistant Attorney General, for respondent.

PERSONAL INJURY—t0hen aicard may be made—equity and good conacicnce.
Where it appears that ciaimanta’ intestate were killed in a colllsion as the
result of the gross negligence of an agent of the State, that they were not
gullty of any contributory negligence and had no reasonable opportunity to
avold collision causing death, an award may be made upon recommendation
of the Attorney General on the grounds of equity and good conscience.
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Myr. Justice Rok delivered the opinion of the court:

The claimant, Peter C. Pachesa, Administrator of the
Ilstates of Eugene Pachesa, No. 1801 and Peter Ii. Pacliesa,
No. 1802, deceased, claims damages for the death of his two
sons, Eugence and Peter E. Pachesa.

It appears that on July G, 1931, these sons were injured in
a collision with a water tank trailer belonging to the State
of Illinois and death resulted the same day. With IKugene,
aged fiftecen years, at the time of the accident were two other
boyvs, a brother Peter I5. Pachesa, aged cighteen years, and
Edward J. Norkus, also ecightecen years of age, who were in-
jured and died soon thereafter on the same day.

Peter C. Pachesa, of Taylor Springs, Illinois, father of
two of the boys, was engaged in the business of selling meat
and he had sent these boys to East St. Louis in a Dodge Panel
Truck for a lond of meat. They were returning with the meat
and as they neared the town of Ilillsboro on State Bond Issuce
Route No. 16, the collision occurred about nine o’clock a. n.
The Dodge Truck, driven by said Peter 14, Pachesa, a licensed
chauffeur, had just rounded a curve near the foot of a long
winding hill. This hill is paved with brick and has about
seven and onc-half per cent grade. A short way up the hill,
Route No. 16, known as Springfield Road, is intersceted by
Oak Street, which is at or near the western limits of illshoro.
At the point of the accident the roadway is built on a high
embankment and on both sides of the road there is a regula-
tion highway fence.

The water tank trailer, attached to a Ford truck, desig-
nated at No. 811-1,, belonging to the respondent and being
used by the Division of Highways in pavement and jack
operations, became detached and swung to the left or south
side of the road in the path of the oncoming Dodge truck.
The driver of the State IMord truek, Galen Dougherty, states
that when he noticed that the trailer was loose, he looked
ahead and saw the Dodge truck rounding a curve and ap-
proaching the hill traveling east toward him about {wo hun-
dred yards away., The record discloses that finding himself
in this dilemma, he was required to make a quick decision.
Ile either had to turn his truck to the left side of the road
and try to stop the onrushing trailer or he had to speed up
his truck in order to allow the Dodge fruck {o swerve to the
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north behind his truck and get out of the path of the loaded
tank trailer. The State truck driver chose the latter course
of action and sped down the hill driving with one hand and
waving the other hand and shouting at the boys in the Dodge
truck to warn them of the impending danger. In times of
crisis, one must sometimes act with lightning rapidity and
this is what Galen Dougherty seemed to do in his endeavor
to prevent the terrible acecident whiceh followed. He testified
that his truck was at least fifty feet ahead of the trailer when
he passed the Dodge truck and had the boys quickly turned
to the north side of the road between his truck and the trailer,
they might have been saved. However, the boys were evi-
dently put to a guick decision also at this critical time and
the driver of the Dodge truck elected to try to make a turn
to the right into Oak Sireet. However, before the turn could
be executed, the trailer was upon them and a terrific smashup
resulted.

It seems that both drivers tried to avoid the accident and
ench made a quick decision and exhibited the best judgment
at his command. To say that the collision could have been
prevented, had either or both acted differently, is problemati-
cal at best. However, the result was most disastrous and dis-
tressful. For the deaths of the three boys, damages in the
amount of Fifteen Thousand Dollars each is claimed.

As a matter of convenience in the presentation of the three
claims counsel hereto agreed to consolidate the evidence and
briefs so that facts and arguments arising from the same
accident could be considered together.

Before we pass to a consideration of the cases and argu-
ments submitted, thore are some important facts to be kept in
mind.

The water trailer was attached to the IYord truck by a four-
inch U-shaped iron clevis with an iron pin nine inches long
passing through the elevis and an iron eve in the tongue of
the trailer. A few days before the accident this clevis or
coupling had been made new and the iron pin had been
lengthened because the State employeces had decided after
using the truck and trailer several days that the coupling
between the Ford truck and the attached water tank trailer
was insufficient, could not be trusted and was liable to break.
(Abstract, page 16.) Therefore, the foreman of the mud jack
operations for the State Division of Ilighways at this point,
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Mr. P. J. Payeur, had ordered n new coupling made by a
blacksmith at Litchfield, Hlinoix, This new coupling had heen
in use several days before the accident, The State employees
had worked on the road at this location for several wecks
prior to the accident and knew that there were several long
steep hills whieh the State trucek would have to deseend and
ascend on each trip in bringing water for the mud jack opera-
tions. The brakes on the Ford truck were in good shape.

The most surprising and mystifying fact is that when
about two-thirds down the hill the trailer beeame detached
and that after the accident had happened, the rear of the
State truck was examined and there was the iron pin in its
place through the clevis attached to the Ford highway truek.
Therefore, no one knows what happened to discunncet the
trailer from the truck. One can guess or surmise that the
coupling was jolted loose in coming down the hill and after
the trailer was detached the iron pin was jolted back into
place again.

Counsel for the claimant has stressed the point that this
peculiar accident could not have happened if the coupling
had contained a cotter pin or some safefy deviee to keep the
trailer from becoming detached.

It is therefore, contended that the State emplovees were
negligent in not having the safety device installed when the
new coupling was made n few days before this aceident
occurred.

This court considered that it is so well settled by the conrts
of Ilinois and it has heen announced so repeatedly by this
court that it is not here again necessary to set forth the many
cases which state ‘‘that the doctrine of respondeat superior
does not apply to the State, counties, {ownships, cte.”’ and
the State is not liable for the misfeasance, wrongs, or negli-
genee of its employees, ngents or servants, Therefore, this
caso eannot be considered from the viewpoint of any leonl
linbhility on the part of the State of Illinois. Tn this case, this
well established rule would apply. The only question, there.
fore, to be considered is the ane of equity and good conseicne,
which has here heen urged by the conunsel for the elaimant,
The rule in this regard followed by this court is clearly sof
forth in the cases of Theodore Stoddard, et al, No. 1066, 1067
and 1068, Court of Claims Reports, Vol 6, pages 20 and 30.
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It has been held by this court that the State should pay
claims for damages when the elaims are hased upon an equi-
table right. To so base the claims, it has also been repeatedly
held that the act of the State’s agents must have been grossly
eareless or wantonly negligent. The question as to whether
the above elements were present is very close. Testimony
has been offered to show that there was present the fact of
apparent gross carelessness or wanton negligence. Testimony
has been offered by witnesses for the claimant that the coup-
ling or clevis made without a cotter pin or other safety device
was unsafe and that the State’s agents in so making the
coupling were grossly careless or wantonly negligent in the
exercise of their duties. It is true that the State’s agent used
his best judgment to make the coupling right when he had
the iron pin made longer. Evidently it was his judgment that
this was sufficient protection. IHowever, he failed to protect
life by having a coupling constructed or made which would
comply with the ordinary and usual custom. Because he
failed to sce that a cotter pin was necessary, as was proven
by this terrible aceident resulting in the death of three boys,
was, in our opinion, gross negligence, and, according to his
experience, he should have had the coupling made safe.

The evidence before this court shows that immediately
after this accident the State Highway Department ordered
all couplings in the future to be safeguarded with a cotter pin
or other safety device.

There is no doubt the driver of the truck used his best
Judgment and did the thing he thought would save the boys.
We eannot consider him grossly or wantonly negligent. When
a person tries to do the right thing to avoid an acecident but
the facts afterward show that he was mistaken in his decision
or judgment he cannot be considered grossly careless or wan-
tonly negligent.

We have very carefully studied the evidence and cases
submitted and have come to the conclusion that the statement
and recommendation made by the Attorney General is correct.

He says that in these cases:

A full review of the evidence would indicate the presence of the three
conditions that would justify an exception to the rule of liability on the part
of the State for the acts of its agents, viz.—the existencé of that degree of
negligence on the part of the agents of the State which can be considered
cuipable, the abasence of contributory negligence In any degree on the part of
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the persons injured and in this case killed, there being in the light of all the
evidence no reasnnable opportunity for them to have avoided the conscequenees
of the collision, and the further proof of sertous injury (in this event death
ensuing), and on the whaole the equity and justice involved and entitled to
congideration has led me to the conclusion and jhudgment that an award
should be made In each of these cases,

In view of the above conclusions, without hesitancy, I respectfully recom-
mend to the Court that an award in Claim No. 1801 of $2,500, In Claim XNo,
1802 of $2,750 and in Claim No. 1803 of $3,509, would not be excessive and
would, in my opinion, under all the circumstances be just, equitable and n
fair discharge of the moral obligation of the State.”

Therefore, upon the recommendation of the Aftorney
General this court has come to the conclusion that under the
rule of equily and good eouscience these claims should be
allowed. Ilowever, we also believe that when an exception is
so made that the compensation should he adequate only to
and commensurate with humanitarian needs to recompense
the claimant for funeral and other necessary expenses caused
by the accident. As we have said in other cases this court
wishes to be fair to the claimant and consider these eanses
from a rcasonable and equitable viewpoint. However, it must
also be mindful that the funds of the State must be safe-
guarded and the interests and rights of all the People of the
State preserved.

The Court of Claims not only has the right to determine
whether the claimants shall have compensation but also it
has the right to determine the amount of compensation which
should be allowed, Wae believe, therefore, after a considera-
tion of all the facts and circumstances, that these eases come
under the rule of equity and good conscience.

In view of the above conelusions we award, in Claim No,
1801, £2,500.00 and in Claim No. 1802, %2,750.00, in full settle-
ment of all elaims arising from this aceident and recommend
that the same be paid.

(No. 1803—Clalmant awarded $3,000.00.)

WirLtiayM NORKUS, ADMINISTRATOR OF THE IstaTk or Epwako J,
Nonxus, Deceased, Claimant, rs. STATE or 1LL1N01s, Respondent.

Opinion flied Januwary 11, 1033,
FFraxk M. Ramey axp Homer D, McLakes, for elaimant.

Oscan . CaresTrOoM, Atlorney General; Cawrt. Dinrz,
Assistant Attorney General, for respondent,



MILLER £7 AL, . STATE 0F TLLINOIS, 129

PuntsoNAL INJURY—Chen aqicard may be made—equity and goud conscicnce.
The facts in this case dre the same as those in Nos. 1801 and 1802, uenfe, and
the evidence and briefs were consolidated with same and the opinion in said

cases Iy controlling herein,
Mr. Jestice Ror delivered the opinion of the court:

in this case damages in the amount of IMifteen Thousand
Dollars ($15,000.00) are claimed by Willinm Norkus, Adminis-
trator of the estate of his son, Kdward J. Norkus, deceased,
age cighteen,

The evidence and briefs having been consolidafed in this
ca<e with Cases No. 1801 and No. 1802, and the facts and
arguments being the same as in the above cases, the finding
of this court will be the same, Please refer to the opinion
and findings in the cases of Peter C. Pachesa, Administrator
of the estates of Eugene Pacliesa and Pefer E. Pachesa,
deceased.

It is therefore also recommended by this court that this
claim be allowed and an award is made of $3,500.00 in fuil
settlement of all claims arising from this accident, and recom-

mend that the same be paid.

(No. 1872—Claimant awarded $2,663.50.)

Russernn MILLER, BY WiLLiAM MinLER., HIS NEXT Friexp, Claimant,
va STATE OF ILLINOIS, Respondent.

Opinfon filed Janvary 11, 1933,
Trnoyas P, Sinyert axn J. Havs Brirrox, for claimant.

Oscan 1B, Carwstrom, Attorney General; Cari. Ihrerz,
Assistant Attorney General, for respondent.

PERSONAL INJURY—1chen award may be made, Whére the evidence shows
that a child of tender years, gsustained serious and permanent injuries as the
resuit of stepping into hot tar, which waa poured i{nto an expansion point on
u State roand, by employees of the State and left unguarded and without warn.
ing signs indicating the presence and danger thereof, an award may be made
for such injuries upon recommendation of the Attorney General,

Myr. JusTtice Tuosmas delivered the opinion of the court:

Claimant is a minor eight years old and sues by William
Miller, his next friend. On July 8, 1931, he was walking on
the pavement of State Route No. 80, near the Village of Coal
Valley and stepped into an expansion point that had just



130 MILLER ET AL, . STATE OF JLLINOIS,

been filled with hot tar by the road maintenancee men and his
right foot and ankle were severely burned,  He was treated
by a local physician and afterwards was taken to the hospital
for treatment and there remained for thirty days and then
brought home and remained in bed for three weeks.

The evidence shows that the oot was severely burned and
that at least twenty-five per cont permanent loss of the foot.
The cost of medieal attention reqguired in treating the injuries
amounted to $75.00 and the hospital bill amounted to $8R.490,
or a total of $163.90. It is alleged that his injuries are per-
manent and he asked an award against the State for
$10,000.00.

The decluration shows the State with the duty to use rea-
sonable care to keep and maintain the road in a reasonable
safe condition for the use of the publie travel over it, and
avers it did not do so, but wrongfully, carclessly and negli-
gently failed and omitted to display and maintain any rail,
guard or warning signal or deviee at or near the expansion
point =o filled with the hot tar,

In constructing and maintaining the hard surfaced roads,
the State acts in its governniental ecapacity and it is not re-
quired to build them or maintain them in any particular
manner, The sovercign acts of the State cannot be hrounght
in question in this or any other court. Claimant contends
that equity and good conscience requires that he he comnpen-
sated by the State for the injury he suffered regarvdless of
the legal labilily to do so and bases his argument upon the
language of Sub-section 4 of Section 6 of the Aet ereating the
Court of Claims, which gives the court power to hear and
determine all elaims which the State should in equity and
rood conscience diseharge and pay.

The Attorney, General in his statement claims that this
case should be considered an exception to the general rule;
that the doetrine of respondeal superior does not apply to
the Stafe and cites the following cases;

McGhee vs, Stale, 4 C. U, R, 144

Engleman vs, State, 5 ¢, (!, R, 242;

Williams vs, State, H C, (!. IR, 368
Stachowiak vs. State, H C, ¢, R, 27d;
Schnepp vs., State, 6 C, C. R. 124;
ITanson, ¢t al. vs. State, 6 C. C. R. H48.
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The Attorney (eneral on account of the tender age of the
injured minor and the extent of his injuries and the excep-
tions cited in the above cases recommends that the medical
and hospital bills of $163.90 be paid and an award of $2,500.00
damages, making a total of $2,663.90 be awarded the claimant.

Therefore, upon said recommendation of the Attorney
(leneral an award is hereby recommended in the sum of
$2,663.90 in full compensation of damages, medical and hos-

pital bills.

(No. 1972—Claimants awarded $4,000.00.)

MinNIE M. MayeEr AND NELLIE C. MAYER, Claimants, vs. STATE OF
TuLiNors, Respondent.

Opinion fled Junuary 11, 1933.

Erxest StaxLey Hobpaks, for claimants.

(Oscar F. CarustRoM, Aftorney General; CarL Dikrz,
Assistant Attorney General, for respondent.

PROPERTY DAMAGE~—twAen atcard may be made for damages on account of
construction of subway under State road. Where it appears that the construc-
tion of a pedestrian subway under State road, subjects property of claimants
to an additional easement and interferes with ingress and egress thereto, an
award may be made upon recommendation of Attorney General.

Mr. Justick THoMmas delivered the opinion of the court:

This claim is for $10,000.00 damages to the property of
claimants alleged to have been caused by the construction of
n pedestrian subway under State Aid Road No. 55, in the Vil-
Inge of Homewood in Cook County.

The facts alleged in the declaration and supported by the
evidence are substantinlly as follows: The property of
claimants is n vacant lot situated on the east side of and ad-
Joining State Aid Road No. 85, in the Village of Homewood.
The property has a frontage of 40 feet on the road and a
depth of 123 feet from the center of the road and of 90 feet
from its east line. On March 25, 1931, the school board of
Distriet No. 153 petitioned the Cook County Board of Com-
missioners to construct a subway for school children under
the road. On May 11, 1931, the County Board passed a reso-
lution providing for the construction of the subway as a
15-d project. On June 2, 1931, the Division of Highwayvs of
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the State approved the resolution and on June 15th approved
the plans and specifications for the work. On July 15, 1031,
the County Board let the contract tor the work, which con-
tract was also approved by the Division of Highwayvs on
July 30th.  The subway was constructed in the month of
August following. The subway extended east and west under
the road. Stairs lead from the surface down to the subway.
The stairway paralleled the front of elaimant’s property 13
feet, Around the stairway opening in a concrete curb one
foot high upon which is constructed an iron railing, the top
of the railing being 44 inches ahove the surface of the ground.

1t is alleged that the subway was construeted without uny
authority from claimants, and that its construction has sub-
Jected their property to an easement additional to that of the
road and has interferred with, and cut off the right of ingress
and egress thereto,

The Attorney General files a demurrer to the original
declaration. Then the complaint filed an amended declaration.
To this the attorney for the claimant and the Attorney Gen-
eral, entered into a stipulation of faets in the case.

The Attorney General forwarded the declaration in this
case to the Division of Highways of the Department of Pub-
lic Works and Buildings for investigation and report. On
January 7, 1933, the Attorney General received the following
report from Frank 1. Sheets, Chief Highway Engineer, of
the Division of Highwayvs:

“Dear Sir:
Following {s a supplemental report, which you have requested on the

above claim.

The structure referred to is a pedestrlan subway built by Conk County
under Section 15-D of the Road and Bridge Act. The whole cost of this {m-
provement was baorne by Cook County with County funds and County Motor
Tax funds. ‘The County Motor IFuel Tax funds were used to retire the con-
tract obligations after the contract was nwarded,

The plans and estimates for this work were prepared by Cook County
und were examined and approved by the State as provided for by law. After
the contract was awarded the construction work was given genernl supervi-
slon by the State Division of Highways. The section has been accepted for
100 per cent maintenance by the State,

The underpass is underneath a pavement which was built jointly by the
State, County and Village of Homewond and which is under 100 per cent
maintenance by the State with the exception of that portion built by the
Village.

I am returning your file in this matter.”
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In view of the report of Frank T. Sheets, Chief Highway
lingincer, Division of Highways, the Attorney General recom-
mends that claimant be awarded the sum of $4,000.00.

Therefore, the court on the recommendation of the At-
torney (eneral recommends an award of $4,000.00 be allowed

to claimant.

(Nos. 656-866-665-565A-673, Consolidated—Claims denied.)

Toe Miciaax Cextran R, R. Co., No. 553, Tue MicuiagaN CENTRAL
R. R. Co., No. 656, Tue C. C. C. & St1. L. Ry. Co., No. 666, Tue
C.C.C. & St. L. Ry, Co., No. 565A, Tne NEw Yorxk CentraL R. R.

Co., No, 573, Claimants, vs. STaTe oF ILLINOIS, Respondent.

Rehcaring granted July 19, 1926,
Opinion flled March 8, 1933.

SIibNEY C. Murray & Marvin A. JersiLp, for claimant.

Oscar K. CarLsTROM, Attorney General; Davip J. Kavvk,
Assistant Attorney General, for respondent.

PUBLIC UTILITIES ACT—1CAen monies paid into State Treasury under, can-
not be recovered. Where an Act under which monies are collected, provides
that anyone affected by any order or decision of the body, administering or
enforcing same, may appeal to the Circuit Court of & named County and from
such caurt to the Supreme Court of Illinois, for the purpose of baving the
reasonableness or lawfulness of such order or decision, requiring such pay-
ment, inquired into and determined, and that it no appeal is taken, parties
affected shall be deemed to have waived right to have merits of controversy
reviewed by a court, no award can be made in the Court of Claims for a re-
covery of such monies, where claimant falls to pursue rights of appeal pro-
vided in Act.

Liirarioxs—decreasing time within which to bring action. A change
is o limitation law which shortens time within which a remedy may be in-
voked is valld, if a reasonable time remains to enable parties having causes
of action to Invoke the remedy before expiration of new lHmitation,

Same—law as to passed after acerual of cluims—retrospective effect. A
retrospective iaw depriving one of a vested right cannot be enforced, but to
come within this principle, the right must be vested, and a claimant has no
vested right fto sue the State, such right being merely an act of grace which
the legislature has the right to take away at any time.

Saxr—Section 10 of Court of Claims Act. Section 10 of Court of Claims
Act {8 not necessarily a limitation law but was intended to limit the jurisdic-
tion of the Court to clalms flled within five years after they first accrued.

Mr. Justice TuroMmas delivered the opinion of the court:

These claims have been pending in this court for a number
of years. They were consolidated for hearing, and on May
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19, 1926, all were denied. A petition for rehearing was
granted July 19, 1926, and they are now up for final hearving.

All the claims are for the refund of fees paid into the
State treasury by elaimants under the provisions of Section
31 of the Public Utilities Aet.  ('laimants had made applica-
tion to the Publi¢ Utilities Commission for authority to issuc
bonds or equipment notes pursuant to the provisions of that
Act. After the hearing on the applications the Commission
granted the authority asked to each of elaimants and ordered
that the applieation ‘*be, and it is hereby, charged an amount
equal to ten cents for each One Hundred Dollars of bonds
authorized by this order, and the same shall be paid into the
State treasury before any of the said bonds shall be issued.”!
This order was in literal compliance with the provisions of
Secction 31 of the Act. Fach elaimant pmd the amount of fees
so assessed against it, and later filed suit in this court asking
that the amount paid be refunded.

Claimants base their right to have the fees paid refunded
on the ground that the order of the Commission requiring the
payment of the fees ‘‘constituted an interference with and a
burden upon interstate commerce contrary to the Third Para-
graph of Section 8 of Article 1 of the Constitution of the
United States and constituted a regulation and taxation of
the property of claimants and of their business and of the
exercise of their functions and of their right to have and use
their properties outside of the State of Illinois and the taking
of their property without due pracess of law, contrary to the
Fourteenth Amendment of the Constitution of the United
States,”’

In their statement and argument claimants say: ‘It was
thought by Mr. Harris, Mr. Cary and other attorneys for the
claimants that Seection 31 would he unconstitutional it con-
strued literally to apply to every railroad company making
applieations for issues of stocks, bonds and other securities.
That if so applied, whether to domestie or foreign corpora-
tions engaged in interstate commerce and having lines located
outside of the State of Illinois, it would be a burden upon
interstate commerce and a tax upon property hevond the
Jurisdietion of the Commission; and that as upplmd to
foreign would be a burden upon interstate commerce anl
deny due process of law and equal protection of the laws.
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These views were communicated by Mr. Cary to the members
of the Commission before it began to funetion and were
pressed upon the Commission from time to time?’’ ete. Tt thus
appenrs that the Commission had before it the same questions
relative to the legality of the fees assessed against claimants
that are presented to this court. The Commission disagreed
with the contention of claimants upon these questions and
entered the order above mentioned in each case.

The fees paid in compliance with these orders and the
dates of payment and of filing claims in this court for their
retfund are as follows: By the Michigan Central Railroad
Co., No. 553, $4,000.00, paid March 25, 1915; suit filed for re-
fund December 19, 1921. By the Michigan Central Railroad
Cao., No. 5566, £8,000.00, paid March 6, 1917 suit filed for re-
fund Deecember 19, 1921. By the (leveland, Cincinnati, Chi-
cago, & St. Louis Railroad Co,, No. 563, $7,000.00, paid June
13, 1914, and $1,725.00 paid January 21, 1915; suit for refund
filed March 3, 1922, By the Cleveland, Cineinnati, Chicago
& St. Lounis Railrond Co., No. 5654, $20,000.00, paid July 3,
1919 ; sunit for refund filed March 14, 1922, By the New York
Central Railroad Co., No. 573, $12,762.40, paid March 4, 1920;
suit for refund filed April 1, 1922. The total amount of all
the fees patd by clnimants is $53,487.40.

Counsel for claimants and the State have filed able and
voluminous briefs and arguments in support of their respee-
tive confentions. In the view we take of the case it is only
necessary {o discuss two of them.

Claims No. 8565 and 565 were not filed in this court within
five years after they accrued. Section 10 of the Act creating
the Court of Claims provides that ‘¢ Ivery claim against the
State, cognizable by the Courtof Claimsshall be forever barred
unless the claim is filed with the secretary of the court within
five yvears after the claim first acerues.’”” The State contends
this Iaw bars the allowance of these two claims. Claimants
contend that as the law was passed after the claims accrued
that it does not apply to them, and to apply it would make it
retrospective. It is true that a retrospective law impairing
the obligation of a contract or depriving one of a vested right
cannot be enforced. But the right to come within this prin-
ciple must he vesied. There is no such thing as a vested
right in a public law. Claimants had no vested right to sue
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the State in this court. The giving of that right was merely
an Act of grace which the Legislature has the right to take
away at any time. In providing that persons might present
their demands against the State to the Court of Claims the
Legislature merely established o new method of procedure,
It had the right to change the method at any time or to
nbolish it altogether. In revising the Court of Claims Aet in
1917 the Legislature deemed it proper to limit the jurisdic-
tion of the court to claims filed within five yvears after they
first acerned. The time within which a claim must be filed
is not a limitation law, and the statute in foree at the time the
claim is filed is the statute which gives the court jurisdiction
to hear the claims. It is manifest, we think, that the legisx-
Inture intended by this scetion (o limit the jurisdiction of
the court to claims filed within five years after they first
acerned.  And as these two claims were not filed within tha
time the court has no authority to allow them. But il Scetion
10 be held to be a Limitation Act the Legisinture had the right
to change the time within which claims might be filed if such
change did not deprive claimants of a reasonable time in
which to file their claims. “‘The time within which suit =<hall
be brought relates solely to the remedy to enforce the con-
tract, and it may be shortened or lengthened, and changed
from time to time, at the pleasure of the Legislature, so long
as the creditor is not denied a reasonable opportunity to en-
force collection of his debt.”” (Drury vs. Henderson, 143 111,
315-320.) “*When the law only affeets the remcedy or pro-
cedure, the rule in this State is that all rights of action will
be enforceable under the new procedure, without regard to
whether they acerued before or after such change in the law
and without regard to whether the suit has been instituted
or not, unless there is n saving clause as to existing litiga-
tion.”” (The People vs. Clark, 283 1ll. 221-225.) The fees in
Claim No, 555 having been paid Mareh 25, 1915, and the At
limiting the time within which to file claims being in etfect
July 1, 1917, that claimant had the time from July 1. 197,
to March 25, 1920, to file its claim for those fees, a period
of over two vears and eight months. The fees in elaim No.
365 were pmd at two different times, the first pavment of
$7.000.00 having been made June 13, 1914, and the secoad
one of $1,725.00 on January 21, 1915, that elaimant had the
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time tfrom July 1, 1917, to June 13, 1919, a period of over one
vear and eleven months, to file its elaim for the $7.000.00 paid
June 13, 1914; and it had the time from July 1, 1917, to Jan-
uary 21, 1920, a period of over two years and six months, to
file its elaim for the $1,725.00 paid January 21, 1915, Under
any circumstances these periods would be regarded as reason-
able times within which to file the claims in this court.
**Where a statute of limitations limiting the time within
which an Aet may be done i1s modified by changing the time,
it such change still gives a reasonable time for the perform-
ance of the Aet, taking away no vested right, it is a valid
law.”” (Spaulding vs. White, 173 111. 127-131.) Under either
view of section 10 claims No. 555 and 565 are barred and no
award can be made for them.

The State objects to the allowance of all these elaims on
the further ground that claimants did not appeal from the
order of the Commission requiring them to pay these fees,
while claimants contend their failure to take such appeal doces
not bar this court from making an award for them.

Section 31 of the Public Utilities Act in force at the time
these applications were filed with the Commission require:d
the Commission to charge claimants ten cents for every hun-
tlred dollars of securities it authorized them to issue. Claim-
ants urged before the Commission that the provisions of this
section did not apply to the securities which they were asking
authority to issue. The Commission held they did apply,
fixed the amount of securities ench claimant might issue, and
ordered the fees paid into the State treasury before they were
From these orders claimants prosecuted no appeals
but paid the fees as ordered by the Commission. These fees
claimants urge were paid under protest and duress. In the
view we take of the matter it is not necessary for us to pass
upon that question.

The Publie Utilities Comriission was ereated by the Legis-
Inture to regulate and supervise the public utilities corpora-
tions doing business in the State, and in the performance of
those duties the Commission was granted extensive powers.
Scection 68 of the Act provides that any person or corporation
atfected by any order or decigion of the Commission may ap-
peal to the Cirenit Court of Sangamon County for the pur-
pose of having the reasonableness or lawfulness of such order

issued.
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or decision inquired into and determined.  This section also
provides that when no appeal is taken the parties affected
by such order or decision shall be deemed to have waived the
right to have the merits of the controversy reviewed by a
court, It is manifest from the provisions of this statute that
the Legislature intended to make the orders and decisions of
the Commission final unless the parties affected thereby
appealed from such orders or decisions to the Cireuit Court
of Sangamon County to have the lawfulness of the orders or
decisions determined by that court. Secection G9 of the Act
provides for appeal to the Supreme Court from the decision
of the Cirenit Court of Sangamon County by any party to
the action. 'These provisions of the Aect preserve to all
persons affected by the decisions of the Commission the right
to have the lawfulness and reasonableness of its decisions re-
viewed and corrected by the courts. If elaimants felt that the
orders of the Commission requiring them to pay these fees
were unlawful they should have taken the steps provided by
the statute to have the lawfulness of the orders determined hy
the Circuit Court of Sangamon County. Not having done so
they will be deemed to have waived the right to have the
question reviewed by any other court. Such is the plain lan-
guage of the statute.

Claimants urge that notwithstanding their failure to ap-
peal from the decisions of the Commission the Court of
Claims has jurisdiction to pass upon the question of the law-
fulness of the decisions of the Commission and, if it finds
them to be unlawful, to make awards in their favor for the re-
fund of the fees paid. We cannot agree with this contention.
We must accord to the decisions of the Commission the
strength due to the judgment of a tribunal appointed by law,
and its decisions will stand until they are reversed by a court
having jurisdiction to review them. (Palmyrae Co. vs. Mo-
desto Co., 836 Ill. 168-165; Alton £ Co, R. R. vs. V"andalia
R. R. Co., 271 111, 668-565.) Under the statute only the ('ir-
cuit Court of Sangamon County had jurisdietion to review
these decisions. The jurisdietion of that court not havine
been invoked by appeal as the statute provides the decisions
stand, and this court has no power to nullify them.

The Siate is sovereign and cannot be sued in any of the
couris constituting the judicial department of the govern-
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ment. But it can enter into contracts and create liabilities
which it may be legally obligated to pay. Out of such con-
tracts and obligations disagreements and disputes may arise
hetween the State and the other parties thereto necessitating
the determination of questions of both law and fact. To pro-
vide a forum for the determination of such questions the
Legislature created the Court of Claims. But it is clear the
Legislature did not intend the Court of Claims should take
jurisdicetion of matters the determination of whieh had been
devolved upon other agencies. It was only created to hear
claims and demands against the State for which no other
forum had been provided. Any other construction of the
powers devolved upon the Court of Claims would give it jur-
isdiction to review the decisions of all agencies of the State
in all matters involving moneys due to or from the State.
Certainly the Legislature never intended to coufer such
powers upon this court,

It is settled by a long line of decisions that the Court of
('laims will not review the orders of officers, boards and com-
missions made pursuant to powers devolved upon them by the
l.egislature, or grant awards where claimants had a remedy
by appeal to the courts of general jurisdiction which they
failed to pursue. The following are a few of the many cases
announcing this rule. (Bassett vs. State, 2 Ct. Cl. 372; Mayer
vs, State, 3 St. Sl. 34; Bolton and Smith vs. State, 4 Ct. Cl.
104; Toeder vs. State, 6 Ct. Cl. 400; Linden vs. State, 5 Ct.
Cl. 150; Moline Plow Co, vs. State, 5 Ct. CL. 277; N. Y. Ch.
St. L. i, R. Co. vs. State, G Ct. Cl. 481; Western Electric Co.
vs, State, 6 Ct. Cl. 4143 dAnton vs. State, 6 Ct. Cl. 115,) 1t
tollows from the views herein expressed that claimants.are
not entitled to have this gourt make awards for the refund of
the fees alleged to.have been paid. The claims are therefore
denied and the cases dismissed.

(No. 1176—Claim deniled.)
Marx & Hass CrorHING COMPANY, Claimant, vs. STATE oF ILLINOIS,

Respondent.

Opinton filed March 6, 1033,
WaRreN H. Orr aAND Jou~ D. WuEELOCK, for claimant.

Oscar E. CarusTRoM, Attorney General; Davip J. Kapyk,
Assistant Attorney General, for respondent.
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PLEADING—hen demuyrer will be sustained-——franchise tar. Where claim
is filed for refund of franchise taxes, paid under law afterward declured un-
constitutional and declaration flled shows same were voluntarily paid, de-
murrer will be sustnined and case dismissed.

Mr, Jeusticke Tuoxas delivered the opinion of the court:

This claim is for the refund of $1,000.00 franchise taxes
alleged to have been paid under the provisions of sectlions
107 of an Aect in relation to corporations for pecuniary profit,
approved June 20, 1919. This sum, it is alleged, was paid as
follows: $200.00 in the year 1922, $200.00 in the year 1923,
$200.00 in the year 1924, $200.00 in the year 19235, and $200.00
in the year 1926, said sums being in payment of the franchize
taxes assessed against by the Secretary of State for those
years, respectively. It is also alleged that after the payment
of these taxes and before the filing of this elaim said Seetion
107 was found and declared to be unconstitutional by the
Supreme Court of Illinois, and that in equity and good con-
seience the State should refund to claimant the amounts as
paid by it. There is no allegation in the deelaration that the
taxes were paid under protest or duress, So far as the deelar-
ation shows the taxes were all voluntarily paid. The State
has filed a demurrer to the declaration.

It has long been the settled law {hat taxes voluntarily paid
cannot be recovered back in the absence of a statute provid-
ing for such recovery. (Oppenheimer & Co. vs. State, 6 Ct,
Cl. 465; Richardson Lubricating Co. vs. Kinney, 337 11, 122,
The fact that the law under which the taxes were colleeted
was later lield to be unconstitutional gives claimant no rvight
to have them refunded. It was under no obligation to pay
the taxes if they were illegal. Claimant is presumed to have
known the law, and if it paid the taxes is the belief the law
under which they were assessed was valid it eannot now
assign its mistake as a reason for having them refunded.
(Oakford & Fahnestock vs. State, 6 Cl. Cl. 439, amd cases
there cited. Sece also Western FElecctric Co. Inc. vs. Stale, 6
Ct. Cl. 414.) As the declaration wholly fails to state a cause
of action against the State the demurrer must he susfained.

It is therefore ordered that the demurrer be and the same
is sustained. As the admitted faets show claimant is not
entitled to any award the claim is denied and the case dis-

missed.
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{No. 1627—Claim diamissed.)

WirLLiasm WriGLEy, Jr., Co., Claimant. vs. STATE oF ILLINOIS,
Respondent.

Opinion dismissing claim filed September 14, 1932,
Opinion on motion (0 vacute order of dismissal fited March 6, 1933.

PauvL O’DoxxNELL, for claimant.

Oscar K. CarusTrROM, Attorney General; Carn Dierz,
Assigstant Attorney General, for respondent.

DisMIsSAL—tichen case will be dismisged for wantl of prosecution. It is
the duty of claimants to prosecute their claims with reasonable diligence, and
when claimant fails to do so and an order I8 entered upon it to show cause
within a reasonable time, why case should not be dismissed for want of prose-
cution and cause fs not shown, motion of Attorney General to dismiss will be

sustained.
MorioN TO VACATE ORDER OF DISMISSAL—ichen denied. Where demurrer 18

filled to declaration of claimant and It makes no effort to call up same for
hearing and has ample time after order to show cause why case should not be
dismissed for want of prosecution has been entered upon it to do so, and
agsiyng no reason for Its failure, motion to vacate order of dismissal will be

denied.
Per Curiam:

Now comes the respondent, by Oscar E. Carlstrom, its
Attorney General, and duly moves the court for dismissal,
pursuant to an order to show cause entered by this court on
the 12th day of January, 1932, wherein the claimant was
ordered to show cause on or before September 13, 1932, why
the above entitled case should not be dismissed for want of
prosccution, And it appearing to the court that suflicient
cause has not been shown by claimant, in accordance with
the requirement of said ovder;

It is therefore ordered, adjudged and deecreed, that said
claim be and is hereby dismissed without award for want of

proseccution.
On motion to vacate order of dismissal the following

opinion was rendered:
Mr. JusTicr THoMas delivered the opinion of the court:

On July 18, 1929, claimant filed its declaration asking for
an award of $85,606.26 for initial fees and franchise taxes
which it alleges were paid by it in excess of the amount legally
due. The award is asked on the grounds that the law under
whieh the taxes were paid was unconstitutional, On August
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1, 1930, the Attorney General filed a demurrer to the declara-
tion. No steps had been taken in the case by elaimant up
to the time the demurrer was filed although it had been on
the docket for over a year then, At the January, 1932 session
of the court the Attorney Ueneral filed a motion for a rule
on claimant, to show cause why the claim should not be dis-
missed for want of prosecution. 'This motion was allowoed on
January 12, 1932, and clanimant was given until Mareh 8, 1932,
to answer the rule. On Mareh 8, 1932, an order was entered
giving claimant till the 13th day of September, 1932 to answer
the rule. Claimant having failed to eomply with the order,
on motion of the Attorney (iencral, the elaim was dismissod
September 12, 1932, On December 2, 1932, elaimant filed its
motion to vacate the order dismissing the cause and to re-
docket the ease.

Claimant has shown no reason why itg motion should be
granted. When claims are filed in this court it is the duty
of the claimants to prosceute them with veasonable diligence.
After the demurrer was filed claimant failed to eall the caxe
up for argument on the demurrer but allowed it to rest with-
out any steps being taken by it to have the demurrer disposed
of until the January term, 1932, At that term it was given
till the March term to show eause why it should not bhe dis-
missed, and the time was then extended till the following
September term.  Claimant made no effort to answer this
motion in any way, although given eight months to do =o.
Under this state of facts elaimant is in no position to comn-
plain at the dismissal of its ease. No exeuse has been given
by claimant for its failure to comply with the orders to show
cause why the claim should not be dismissed, and no reason
has been offered for redocketing it, except that the demurrer
was still undisposed of. Claimant had cight months after
the order to show cause was entered to eall up the demurrer
but failed to do so, and has assigned no reasou for such
failure.

While not required to do so under this motion we will =av
that we have examined claimant’s declaration and have ar-
rived at the conclusion that it does not state suech faets as
warrant an award in favor of claimant. Claimant alleges the
taxes were colleeted under the provisions of an unconstitu-
tional statute. That fact does not entitle claimant to have
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them refunded. For a full discussion of the legal questions
involved see the following cases: Sta-rite ffair Pin Company
v, State, 6 Ct, Cl. 436; Oakford & Fahnestock vs, State, 6 Ct.
C'l. 439; Western Electric Company et al vs. State, 6 C't. Cl.
414; Commercials Solvents Corporation vs. State, 6 Ct. Cl.
442; S. Oppenheimer & Co. vs. State, 6 Ct. Cl. 465

The motion to vacate the order dismissing the cause and

to re-docket the case is denied.

(No. 1663—Claim denied.)
Henwsayx L. Onnenvory, Claimant, vs. STaTe or ILLINo18, Respondent.
Opinfon filed March &, 1033,
CLARK, YouNa, BuLL & Roor, for claimant.

Orro Kerxer, Attorney General; Caru Dierz, Assistant
Attorney General, for respondent.

PROPERYY DAMAGE—tchen aicard on grounds of equity and good conscience
denicd. In order to austain a claim against the State, for damage to property,
alleged to have been sustained by the negligence of its agents or employees,
on the grounds of equity and good conscience, it must be proven that the acts
of such agents or employees were grossly careless or wantonly negligent.

Mr. Justice Roe delivered the opinion of the court:

The claimant, Herman L. Ohlendorf, claims damages for
an injury to his automobile which occured while on Illinois
State Highway No. 7 on October 18, 1929, Wlhile driving on
this highway from Morris to Joliet, he drove his car through
the barricades into a hole or depression approximately four-
teen inches deep in the roadway, and thereby lost control of
his car, which ran off of the shoulder into a fence post. lis
automobile was damaged but fortunately the claimant was
uninjured. For the damage to the car, the elaimant has pre-
sented a bill in the amount of $106.44.

There is no dispute as to the fairness of the bill presented,
but the liability of the State is questioned by the Attorney
General,

It scems that this highway had been under repair for about
a month prior to the accident. Patches were being made in
the pavement and in order to protect travelers, standard warn-
ing signs and barricades were ereccted at the excavated places.
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Lanterns and torehe: were being made.  The elaim is made
that the lantern at the place where the aceident occurred was
not burning at the hour of 6:15 o'clock p. m. when the claim-
ant’s automobile was damaged, The Chief Highway Fingi-
neer, in making a report of the acceident, which counsel for
claimant in their reply brief ask to be considered ns part of
the record in the case, says that a man was hived to fill, elean
and trim the lanterns and forches. He further sayvs that re-
ports had come to his attention that this man was not per
forming his duty satisfactorily. Therefore, the foreman in
charge of the patehing crew was instructed to cheek on the
lights early in the evening and aganin in the middle of the
night and was unable to find any in (-guluuln-s. The engineer
further said that he ]wrsonully found the signs, barvieades
and lights in first-class condition. Counsel for ¢lanimant con-
cede the confention of the Atorney General that the doetrine
of respondent superior does not apply to a state in the exer-
cise of purely governmental funetions. But counsel do con-
tend that this case should be considered under the prineciple
of cquity, good conscience and ‘“‘simple justice.”’ The rule
in this regard, which has been well established by this court,
is set forth in the cases of 'heodore Stoddard, et al. Nos. 1066,
1067 and 1068, Court of Claims Reports, Vol. 6, pages 29 and
30. To so base a claim, it has been repeatedly held that the
act of the State’s agent or employee must have heen grossly
careless or wantonly negligent. In this ease, the element of
vross carelessness or wanton negligence is lneking.  The (Chiet
lhffhwm' Fgineer certainly did his duty, as did the foreman
in charge of the patching crew. The fact that after the acei
dent the caretaker was released does not establish gross care-
lessness or wanton negligence. Tt is not “*a question of the
feeling of the court in this regard? but a plain question of
fact and the application of the lnw in regard thereto. We
have very carefully studied the evidenee and facts submitted
and have come to the conelusion that from all these facets and
circumstances, the case eannot be considered as one coming
under the rule equity and good conscience,

Therefore, it is recommended by this court that the elaim
he disallowed, the elaim is denied and the ease dismissed.
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(No. 1607—Claim denied.)
LerHia V. Derpy. Claimant, rs. STAaTE ofF JLuLiNors. Respondent.

Opinion filed Mareh 6, 1033.

ITarorp W, Lewis, for elaimant.

Ortro KerNer, Attorney General; Cann Dierz, Assistant
Attorney Ueneral, for respondent.

PLRSONAL INJURY—nrgligence of State employer—chen no awcard will be
rnitde, The rufe ia univeran] that the State (s never {inble for the negligence
of its agents and employees, unlesa there is a statute making it so liable and
in this State there is no such statute and unleas a claimant can show a legal

or equitable liability on the part of the State for damages sustalned as the
result of the negligence of its employee or agent, the Court has no power to

make an award.
Mr. Justick Thoxas delivered the opinion of the court:

Claimant is asking $10,000.00 damages for injuries she
alleges sustained in a collission hetween a bus in which she
was riding as a passenger and a truck being driven by an
employee of the State. The collision occurred April 11, 1929,
on West Locust Street, in the City of Quincy, about 9:00
o’clock in the morning. The bus belonged to the Illinois
Power and Light Company and the truck was one used at the
THinois Soldiers’ and Sailors’ HHome at Quiney, and was heing
driven by Chester King, an employee at the Home. Tt is
alleged that the collision was caused hy the negligence of the
driver of the truck and that her injuries were the direet resunlt
of the negligence and want of care of Chester King while
cmployed by the State,

In her argument claimant assumes that the State stands
in the same position as an individual or a corporation, and is
liable for all damages caused by the negligence of its agents
or employees. In this, elaimant is in error. The rule is uni-
versal that the State is never liable for the negligence of its
agents and employees unless there is a statute making it so
liable. This rule has been so often announced by this and
other courts that it would seem it should now be well known.
The following are but a few of the many ecases announcing
the rule. (United States vs. Kirkpatrick, 9 Wheaton, 720:
Story on Jdgency, 9 Fd, Sce. 319; Belf va. State, 1 Ct. (. 266
Johnson va. State, 2 C't, ClL. 165 : Schroeder vs, State, 3 Ct. ('L
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6 Wunderlick Granite Co, vs, State, 4 Ct, CL 1435 Janeezlo
vs., Stlate, 5 Ct, Cl. 2445 MceGarralt vs. State, 6 Ct, Cl, 468;
Kivnare vs, City of Chicago, 171 111, 332,) Unless a claimant
can show a legal or equitable linbility of the State of pay the
claim filed the court has no power to make an award., In
Johnson vs, State, supra, it was said: ““'T'he (‘ommission of
(’laims is not a bureau of charities, but a court, and under the
law creating it must determine all claims in accordance with
legal principles.””  As there is no statute in this State mak-
ing the State liable for the negligence of its employees it fol-
lows claimant is not entitled to an award against the State for
her alleged injuries. The claim is therefore denied and the

case dismissed.

{No. 1629—Claim dismissed.)

STRESENREUTER BrorHEeRrs, Claimant, rs. STATE oF ILLINOIS,
Respondent.

Opintion filed March 6, 1933.

Disyissat~—ichen case will be dismissed upon stipulation of purtics. Upon
stipulation of parties, because of action satisfled, the case will be dismissed.

Per Curiam:

On this 6th day of March, A. D. 1933, being onc of the
regular days of the January, A. D. 1933 term, comes the
claimant, Stresenreuter Brothers, by their attorneys, Dent,
Weichelt & Hampton, and the respondent by its Attorney
(icneral, Otto Kerner, and files a stipulation to dismiss the
above case.

The stipulation is approved, and the cause dismissed, and
in pursuance to said stipulation the claim is dismissed with-

out award, because of action satisfied.

(No. 1641—Claimant awarded $1,7560.00.)

Lvcispa J. ALLeN, MoTHER oF Enaanr M. ALLEN. Deceased, Claimant,
vs. STATE oF [LLINoISs, Respondent,

Opinion filcd Mareh 6, 1933,
MiLLER & Siariro, for cluimant.

Orro Kerxer, Attorney (eneral; Carnrn. Dierz, Assistant
Attorney General, for respondent.
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WORKMEN'S COMPEXBATION aAcT—tthen award will be made. Where
claimant’s intestate received accidental injuries, causing death, arising out

of and in course of employment by State, while in extra hazardous occupation,
an award will be made under Workmen’s Compensation Aect.

Mr. Justice Rog delivered the opinion of the court:

This is a claim instituted by Lucinda J. Allen, mother of

Edgar M. Allen, Deceased, to recover compensation under the
Workmen's Compensation Act for the death of her son, which
occurred on June 16, 1930. At the time of his injury, the said
Edgar M. Allen was employed by the State of Illinois as a
laborer on State Route No. 13. While working in the course
of his employment setting up road forms for a concrete paving
operation near Murphysboro, a dump truck owned and oper-
ated by the respondent, which was loaded with gravel, backed
in toward a mixing machine used on this highway. At the
time, the deceased was bending low, working on the road
forms at the point where the dump truck backed in. 'T'he
driver of the truck did not sce this laborer at his work and
ns he backed the right rear wheel of the dump truck knocked
the deceased over against the forms and pinned him beneath
the wheels. Just at this time the driver noticed what hap-
pened and attempted to drive the truck forward, but in some
manner, the truck roiled back onto the injured laborer, and
he died from the injuries thus received at St. Andrew’s 1os-
pital at Murphysboro where he had been taken.

There seems to be no dispute as to the material facts con-
cerning this accident,

The deceased had been employed steadily by the Depart-
ment of Highways for one year prior to the accident. The
evidence further shows that during this period of time, he
had helped to support his mother, who was past seventy ycars
of age.

Claimant was injured while working as a laborer setting
up road forms for concrete paving on a State highway, and
his injury arose out of and in the course of his employment
which is classified as extra-hazardous under the Workmen’s
Compensation Aect.

Claude G. Van Hoorbeke vs. State, 5 C. C. R. 337.

The deceased, Edgar M. Allen, had contributed $40.00 per
month toward the support of his mother, Lucinda J. Allen,
the claimant herein. He had worked a year prior to the acci-
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dent and received as pay approximately $26.23 per week., The
evidence tends to show that the claimant was not totally de-
pendent upon the carnings of her son, Edgar M. Allen.  She
has six ehildren now living, the youngest of them being
thirty-five years of age.

We believe the claimant is entitled to compensation and
that the compensation which should be paid comes under
section 7(c¢) considering the fact that the claimant was par-
tially dependent upon the support of the deceased.

The claimant, therefore, is awarded the sum of Once Thou-
sand Seven Hundred Fifty Dollars ($1,750.00) in full com-
pensation for the injury sustained by her son, Edgar M.
Allen, and this court recommends that she be allowed this
sum,

(No. 1741-—Claim denied.)

Harrierte L. THOMPSON, ADMINISTRATRIN OF THE ESTATE OF Wanrn 1.
THosprsoN. Deceased, Claimant, re. STATE OF [LLINOS, Respondent,

Opinton filed March 6, 1933.
Axprews & lissiNgToxN, for claimant.

Oscar 15, CarestroM, Attorney deneral; Carie. Digrz,
Assistant Attorney General, for respondent.

PERSONAL INJURY—Chen State not liable for personal injury sustained hy
State employee, The fact that a1 State employee received injuries cnusing his
death, while engaged in the performance of his officinl duties, will not of itself
entitle claimant to an award, and unless he can bring himself within the pro-
visions of some law justifying it, his claim must fail, as Court has no power
to muke award unless facts show a legal or equitable claim agninst the State,

WORKMEN'S COMPENSATION AcT—omployment not cxtra hazardous—plead-
ing. wwhen demurrery sustained and case digsmissed. Where declaration shows
that member of Board of Pardons and Paroles received injuries causing his
death by reason of automohile in which he was riding leaving road and =strik.
ing pole, while on way to attend meeting of Board, a demurrer thereto will
be sustained, and case dismissed, deceased at the time of such injury not
being engaged in extra hazerdous employment as defined in Act.

Mr., JusticeE Tnoaas delivered the opinion of the court :

Claimant brings this action for $10,000.00 damages as nd-
ministratrix of the estate of Ward E. Thompson, deceascd.
The deceased was a member of the Board of Pardons and
Paroles. On Janunary 4, 1931, while on his way to attend a
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meeting of the board at Joliet the automobile in which he
was riding left the road and erashed into a pole. As a result
deceased received injuries from which he died on January Sth
following. Ie left a widow and two children surviving him,
for whose benefit this action is brought. In addition to the
above facts the declaration charges that the injuries eausing
the death of deceased arose out of and in the course of his
employment, and also that an award be made under the pro-
visions of the Workmen’s Compensation Act. The State has
demurred to the declaration.

Before a claimant can have an award against the State he
must bring himself within the provisions of some law justify-
ing it, and unless he does so his claim must fail. While in
this case deceased was an employee of the State and the
injuries that caused his death were received while he was en-
gaged in the performance of his official duties those facets
alone do not entitle claimant to an award. The Court of
Claims has no power to make an award in any case unless the
facts show a legal or equitable claim against the State.
(Schmidt va, State, 1 Ct. Cl. 76; Henke vs, State, 2 Ct, Cl. 11
Thompson vs. State, 4 Ct. Cl. 26; Perry vs. State, 6 Ct. Cl.
81.) The Workmen’s Compensation Act only applies to the
State when the State is engaged in some of the enterprises or
husinesses enumerated in Section 3 of that Act. (Perry vs.
State, supra.) As the deceased was not employed in any
business or centerprise of the State declared to be extra-haz-
ardous by Section 3 of the Workmen’s Compensation Aect at
the time he received the injuries causing his death that Aect
does not apply and claimant is not entitled to an award. The
demurrer is therefore sustained and the case dismissed.

(No. 1760—Claim denled.)

Dosixic DICIANNI, ADMINISTRATOR OF THE ESTATE OF SALVATORE
DI1CIANNT, Decensed, vs. STaTr or ILLINOIS, Respondent.

Opinion fled March 6, 1933.

Tieonore LeviN, for claimant.

Orro KERNER, Attorney (eneral; CarL Dierz, Assistant
Attorney General, for respondent.
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Prrsoxaln ixavny-—when Couwrt has no jurisdiction. Under authority of
Perkins, Fellowes and Hamitton, 4 Court of Clalhmms Reports 197, the plen to
the jurisdiction of this Court {s sustained and claim dismissed.

Mr. Jestice Roe delivered the opinton of the court:

The elaimant, Dominie DiCianni, Administrator of the
estate of Salvatore DiCianni, deceased, claims damages for
the death of his brother in the amount of "Ten Thousand
Dollars ($£10,000).

Salvatore DiCianni, a minor, aged fifteen years, was shot
while riding ns a passenger in an antomobile owned by one
Frank Amato and driven by one Niek Amato. This antomo-
bile was proceeding in a northeasterly divection on Ogden
Avenue near the intersection of Washington Boulevard, ('hi-
cagon, Illinois. The declaration states that Police Oflicer
Thomas B. Chapman, employed by the West Chicago Park
Commissioners, shot the deceased while he was riding in the
said ear., However, the declaration does not give the eirenm-
stances under whieh the deceased was shot. Counsel for
claimant asseris in his declaration that the said Thomas B.
Chapman shot the deccased without provocation or justifi-

cation.
"o this elaim, a Plea to Jurisdicetion has been filed in behalf

of the State of Illinois.

In the case of Perkins, Fellows and Hamillon vs. Stale,
4 C, C. R, 197, the rule is clearly and definitely set fourth
that the Court of Claims has no jurisdiction over the suits
against Municipal Corporations. Inasmuch as the Supreme
Court of our State has deeided that the West Park Board of
Commissioners is a Municipal Corporation created by an et
of the Legislature in February, 1869, this court is without
jurisdietion in this case. Claimant maintains that he is with-
out remedy execept in the Court of Claims and secks award
in equity and good conscience. Tt has been uniformly sot
forth that this court is of the opinion that the legislature
of this State did not intend to include in the Aet creating the
Court of Claims any authority to obligate the State of Illinois,
cither as a matter of law or through equity and good con-
science, in cases of this chavacter.

Inasmuch as we believe that this ease eannot be maintained
in this court, the Plea to Jurisdietion is sustained and the

claim dismissed.
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(No. 1790—Claim denied.)
Evrigan F. Haves, Claimant, vs. STaTE or ILLiNois. Respondent.
Opinion filed March 4, 1933.

JokE FrRANK ALLEN, for claimant.

Oscar 1o, CarrstroM, Attorney General; Carn Dierz,
Assistant Attorney (ieneral, for respondent.

PEHSONAL INJURY—WNeEn claim dcnied. Where it appears from the evi-
dence that the claim of a member of the Illinofs National Guard for personal
injuries, alleged to have been sustained in the line of duty, was fairly and
fuvorably passed on by a Board of Inquiry convened In accordance with pro-
visions of The Military and Naval Code and full compensation pald him

thereunder an award In this Court will be denled.
Same—furisdiction. 'This Court by virtue of the provisions of the Mill-

tary and Naval Code has jurisdiction in claims made by members of the
Illinois National Guard for compensation for injurfes sustained while in per-
formance of thelr dutles as auch members.

Mr. JusTtice Roe delivered the opinion of the court:

The claimant, Elijah F. llayes, a resident of the City of
Mount Vernon, Illinois, herewith presents a claim in the
amount of $390.50.

On January 3, 1930, he was enlisted as a member of the
Howitzer Company,; 130th Infantry, in the Illinois National
Guard, rating as a private first-class in said organization.
During the period from August 2nd to August 1Gth, 1930, he
was ordered to Camp Grant at Rockford, Illinois, for the
annual field training. Upon his arrival at Camp Grant, he
was detailed by Captain E. C. Jolmson and First Sergeant
lL.ewis Brake to the duty of unloading company cquipment
from trucks at the tent area to be occupied by the said
Howitzer Company. As he was performing this duty, it was
necessary for him to unload such heavy equipment that he
developed a severe strain, which nceessitated his reporting
to the regional infirmary for the purpose of treatment. Upon
examination by Captain M. I Baxter, of the Medical Corps,
lie was ordered to be taken to the Base Hospital at Camp
(irant for treatment, being taken there by ambulance. At
the Base Hospital, the injury was pronounced to be hernia,
left inguinal. The commanding officer of the hospital, after
due examination, declined to operate and after a period of
two days, the claimant was ordered back to his company for
duty. He was instructed by the commander of his organiza-
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tion to du no duty that might aggravate the injury. On
August 7, 1930, the Board of Inguiry was convened to pass
upon the elaimant’s case. This board heard all the available
evidence and took the matter under constderation,

After the claimant returned with his organization to his
home at Mount Vernon on August 16th, he found that his
condition was growing worse, and upon Aungust 24th, a re-
quest for hospitalization and operation was made by his
organization ecommander 1o the Adjutant General of the State,
The claimant further states that authority for the operation
was granted by telegram on August 28, 1930, and that he
Iater was allowed disability pay in the amount of $I84.00,
which amount he received.

The claimant now asks that he be paid for the difference
hetween his loss of salary for cleven and one-halt weeks,
which was $575.00 and the amount he received from the State,
which difference is $390.50,

In this case, the respondent has filed a Plea to Jurisdietion,
In view of the general provision of Seetion 11, Article XV
of the Military and Naval Code, the plea to jurisdiction is
overruled.

After eareful consideration of all the faets presented, it
appears to this court that the elaim of the elaimant was tairly
and favorably passed upon by a Board of Inguiry duly con-
vened on .\up;uqt 7, 1930, in accordance with the provistons
of Sectmn 10, Article XVT of the Military and Naval Code.
(Par. 142, Chapter 129, Smith-Hurd’s Revised Statutes, 19:31.)

And it appears to this court that claimant has received
full compensation under the above seetion for the temporary
fotal disability, which is the only elaim herein made,

Under the statute full compensation of this elaim has heen
made and therefore the celaim is denied and the ease dismissed,

( No. 1808—-Claim denfed.)

W, Wriarey., I, Cosmrerany., A CorpoarTion, Clainmmnt., es. Seare or
[Ltaxois, Respondent,

Opinion filed Mareh 6, 1033.
TROwBRIDGE, L.ownig, O'DoNNELL & Jouxsrox, for ¢laim-

ant.
Oscar F. Carvsrios, Attorney General and Canr. Dikrz,
Assistant Attorney General, for the State.
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FrANcHISE TAX—voluntarily paid cannoat be reenvered. Taxes voluntarily
paid cannnt be reconvered unless there i8 a stutute authorizing such recovery.
SAME—~paid under bpe declared uneonstitutional, Fact that law under

which tux was levied or paid §is decided unconstitutional does not authorize

court to inake an award for recovery of same.
SaseE—compulsion—duress. Payment of tax will not be deemed com-

pulsory or under duress where made to avoid penalties.
SasE—Jailure to pttrsue. remedy in courts of goneral jurisdiction. A party

paying money to public cfficer under protest has under statute, thirty days
within which to file bill in chancery restraining deposit of such money in
State treasury and if he does not avail himaelf of such remedy, payment will
be deemed to have been voluntarlly paid and cannot be recovered.

Mr. Justice Taomas delivered the opinion of the court:

This action is for the refund of $40,064.40 franchise taxes
paid by elaimant to the Secretary of State on July 23, 1926.
It is alleged the taxes were assessed and collected by the
Necretary of State under the provisions of Sections 101 and
105 of the General Corporation Aect and that said sections
were afterward held unconstitutional by the Supreme Court
of 1Hinois at its June term, 1927. It is further alleged the
taxes were paid under protest and that elnimant ‘‘was induced
to make said payment in said year by menns of duress and
through fear that the State of lllinois would enforee the
<tantute and impose the penalties provided in the statute ap-
plying to corporations which fail to pay their franchise taxes.”’
The State has demurred to the declaration.

It is well settled in this State that a tax voluntarily paid
camot be recovered back in the absence of a statute providing
for such a vecovery. It is also well settled that the faet that
the statute under which the tax was levied and collected was
unconstitutional will not authorize an action for its recovery
by the party paying it. . (Oppenheimer & Co. vs. State, 6 Ct.
Cl. 465; Bogrd of Education vs. T'oennigs, 297 111, 469.) The
fact that the Seoretary of State had no legal right to demand
the tax and claimant was under no legal obligation to pay it
is of no consequance unless the payment was compulsory in
the sense of depriving claimant of its free will. (Ill. Glass
('o. v8. Chicago Tel. Co., 234 Tll. 535; School of Domestic
Arts va. Harding, 331 111, 330; Western Electric Co. vs., State,
6 C't. Cl. 414.) And the payment will not be deemed compul-
soryv where it is made to avoid penalties. (21 R. C. L. p. 151,
sec. 176; The People vs. Brand, 239 11l. App. 273; Oppen-
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hetmer o Co,vs, Stale, supra.)  As there is no statute in Hhi-
nois providing for the refunding of illegal taxes elnimant is
barred of the right to their recovery.

There is another reason why claimant cannot recover,
Scetion 2n of the Aet in relation to the payment of the public
money of the State into the State treasury provides that every
ofticer =hall hold all money paid to him uander protest for
thirty dayvs before depositing it with the State Treasurer and
if the party making such pavment shall within sueh period
file a bill in chancery and sccure a temporary injunetion re-
straining the making of such deposit such payment shall he
held until the final order or decree of the court. This statute
gave claimant an opportunity to have the courts of the State
decide whether or not the tax demanded was valid, There
is no allegation in the declaration that elaimant followed the
provigions of this law., It is manifest it did not do so.  As
claimant had an opportunity to have the validity of the tax
determined by a ecourt of general jurigdietion and failed 1o
avail itself of that privilege the tax will be deemed to have
heen voluntarily paid. (Oppenheimer o Co. vs. Stale, supra;
Itichardson Lubricating Co. vs. Kinney, 337 T11. 122,

As the deelaration does not state such facts as entitles it
to a refund of the taxes the demurrer is sustained and the
cuse dismissed,

(N0, 1810—Claim denied.)

W. E. O°'NeiL Coxstrvcerion (o, Claimant, rs. STATE oF TLLINOIS,
Respondent,

Opinion filed Mureh 4, 10.13.
W. . O'NriL Coxsrrucenion Co., pro se,
Oscanr K. Canestiom, Attorney General; Cani, Doz,
Assistant Attorney General, for respondent.

RES angvrmicsta—ichen plea of will be sustained. This cause having heen
heard and decided at the January, 1930, term of this Court, it will not ngain
be considered and plea of former adjudication will be rustained and elaim

dismissed.
Mr. JusTtice ThHomas delivered the opinion of the court :

Claimant asks an award of $11,364.32 as extra compensa-
tion for the construction of the Naval Armory at Chicago.
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It charges that in building the armory it was put to extra
expense, not contemplated, due to delays on the part of the
State and to rise in the water level of Lake Michigan. To
the declaration the State has filed a plea of former adjudica-
tion.
The claimant filed a claim in this court, based on the same
facts and circumstances as this, to the January term, 1930,
and upon a hearing thereof the same was denied at the Sep-
tember term, 1930, and a rehearing denied November 12, 1930.
(V. E.O'Neil Construction Co. ve. State, 6 Ct. Cl. 450.) 'The
cause having once been heard and decided by this court will

not be considered again.
The claim is denied and the case dismissed.

{No. 1905—Claim denied.)

RicitaARD A. SLATTERY, ADMINISTRATOR OF THE ESTATE OF RICHARD

SLATTERY, JR., Deceased, Claimant, v¢. STATE or ILLINOIS,

Respondent,
Opinion filed March 6. 1933.

l.ovis N. BLuMmeNTHAL, for claimant.

Oscar 4, CarrsrroMm, Attorney (eneral; Carin Dierz,
Assistant Attorney (eneral, for respondent.
PERSOXAL INJURY-——ichen court has no jurisdiction. The principles and

fssues involved herein wcre discussed and decided in Perkins, Fellowws and
Hamilton, 4 Court of Claims Reports 197, and subsequent cases in this Court.

Mr. JusTtice THoMmas delivered the opinion of the court:

The claimant, Administrator of the estate of Richard
Slattery, Jr.,, files his claim for $10,000.00 damages and a
further sum of $400.00 for doctor bills and funeral expenses
for the death and burial of Richard Slattery, Jr. The decla-
ration charges that on May 168, 1931, Richard Slattery, Jr.,
was playing on a slide in the park located at Thirty-third and
Shields Avenue, Chicago, known as Armour Square. That
the park was a public park and under the control, supervision
and jurisdiction of the South Park Commissioners, a munici-
pal corporation. That the claimant was in the exereise of due
care and caution for his own safety and had a lawful right
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to be upon satd slide. That the South Park Commissioners
negligently failed to maintain the slide in a good state of
repairs, as a result of which Richard Slattery, Jr., fell from
the slide and received an injury from which he died on the
17th day of May, 1931, The State has filed n plea to the
Jurisdietion of this court setting up that Armour Squarve is
under the control and supervision of the South Park Commis-
sioners of the City of Chicago, a municipal corporation. ‘I'hat
the declaration fails to aver in what manner the State of
I1linois is liable for damagoes for the death of the said Richard
Slattery, Jr. That the South Park Board of Chicago is a
municipal corporation and is not a subdivision of the State
of 1llinois, or any departient of the State Government., This
court has in former opinions expressed itself as to extending
the liability of the State of lllinois in eases of similar natnre
and the court is of the opinion that the Legislature of the
State of 1llinois did not intend to include in the Aet creating
the Court of Claims any authority to obligate the State of
Ilinois, either as a matter of law or through equity and good
conscience to assume obligations of this character. (’crkins,
Fellows & Hamilton vs., State, 4 C. C. R, 197; Otto Stine,
Adm. vs., Stale, 6 C. C. R. 329.) The Court of ('laims in our
opinion has no jurisdiction in this case and the case is dis-
missed for want of jurisdiction,

(No. 1954—Claim dismissed.)
Joe HEsLER, Claimant, rs. StaTE orF ILLiNoIs, Respondent.

Opinion filed March 6, 10134,

J. I, Carn, for claimant.
Ortro Kerner, Attorney General, for respondent.

Disaissat—tchen claim will be dismissed nupon motion of claimant., A
motion by claimant to dismiss claim without prejudice may be allowed.

My, Jusgrick T'Hoaas delivered the opinion of the court :
J. K. Carr, nttorney of record for elnimant, comes and files

his written motion and moves the court to dismiss the above

claim without prejudiee.
The motion is granted and ease dismissed without preju-

dice.
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{Na. 1768.)
['led May I, 10.2].

Cant, [ATTLEJOUN s, STATE OF [LLINOIS,

('LAIMANT, Pro 8e.

Oscan . Cannstrost, Attorney General and Cani Dierz,
Asqistant Attorney General, for the State.

My, Jestice Tuomas delivered the opinion of the court:

This claim is for $333.32 balance of salary elaimant alleges
is due him for teaching at the Northern Illinois State Teach-
crs College at the DelKalb for the yvears 1923, 1924, 1925, and
1926. The declaration was filed April 22, 1931, The Attorney
General has plead the statute of limitations as to the amounts
cluimed for all the years except 1926, The statute provides
thut every claim against the State shall be forever barvred if
it is not filed within five years after it first acerues. 'This
provision of the law prohibits the allowance of the balance of
=alnry claimed for the years 1923, 1924 and 1925.

There is no evidence in the record to warrant the allow-
ance of the balance of salary claimed for the year 1926.
Claimant bases his right to recover on the allegation that it
has been the custom to pay teachers for each session of the
summer school one-sixth of their salarvy for the regular school
vear. In support of this he filed with the declaration a state-
ment of his salary for the years 1923 and 1926 and of the
amounts paid him cach year for teaching at the sessions of
the summer school. This statement shows he was paid $400.00
for cach gession of the snmmer school during each of these
vears or $800.00 per year in addition to his regular salary.
The statement further shows that for the year 1926 the pay-
ment of $400.00 for each summer session was by special

arreement,
It follows he is not eutitled to an award, and the claim is

denied and the case dismissed.
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(No. 1758)
Foaled May 8, 110122,
(Al LI'I"I'I.I:.H)II.\' Pa, STATE OF ]!.l.l.\ﬂl‘-.

Oscar 1. Cancstros, Attorney General and Can Dz,
Assistant Mtorney General, for the State,

M. Jesece T'rosas delivered the opinion of the court :

Atter a earvetul constderation of the petition for s re-
hearing in the above case we find nothing in the petition that
wuas not carefully considered and passed on by the court in
the original opinion in this case.

The decision hercetofore rendered in this case is therefore
aflirmed and the petition for rehearing is deniced.

- r
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(No. 1983—Clafim denled.)

TaLLIAN STURROCK, ADMINISTRATRIX OF THE ESTATE OF ALEXANDER
STURROCK, Deceased, Claimant, vs. STATE oF ILLINOIS, Respondent.

Opinion Aled March 6, 1933.
Groroe M. KeLnoca, Jr.,, axp Irviy R. McCLeLLAN, for

claimant.
Oscar K. CarusTtroM, Attorney QGeneral; Cari Dierz,
Assistant Attorney General, for respondent.

PERAON AL INJURY—negligence of employee of charitable institution—when
Rtate not linble—governmental function—respondeal superior. In the con-
duct of a charitable institution the State exercises a governmental function
and is not liable to respond in damages for the negligence of its officers,
agents or employees and the doctrine of respondeal superior does not apply.

Preapixg—when demurrer will be sustained. Where declaration falls to

show cause of action, demurrer will be sustained.
Mr. Justice TuoMmas delivered the opinion of the court:

Claimant is asking for an award of $8,000.00 for the death
of her son Alexander Sturrock. The declaration charges
that Alexander Sturrock, a feeble-minded boy about the age
of 14 years, while an inmate of the Lincoln State School and
(‘olony was so severely scalded while being bathed by an-
other inmate that he died from the effeets thercof and that
the injuries causing his death were the result of the negli-
gencee of those in charge of the school. To this declaration
the State has filed a general and special demurrer.

The Lincoln State School and Colony is one of the State
charitable institutions, and in maintaining it the State is ex-
ercising its governmental functions. It has been held re-
peatedly that in the conduct of its charitable and penal insti-
tutions neither the State nor any of its agencies are liable
for damages eansed by the negligence of those in charge of or
employed in such institutions. (Hemmerling vs. State, 2 Ct,
L. 316; Schaefer vs. State, 2 Ct. Cl. 356; Dale vs. State, 2
C't. CL. 368; Ryan vs. State, 4 Ct. Cl. 57; Burghardt vs. State,
d Ct. CL 221; Pelka vs. State, 6 Ct. CL. 390.) In the Pelka
case, supra, we said: ‘‘If the purpose of the institution be
charitable if it is maintained solely for the benefit of the pub-
lic, the agency maintaining it and conducting it incurs no
liability for the negligence of its officers, servants or em-
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plovees, whether that agency be the State, a city, county or
private corporation,’’ citing in support thercof Tollefson vs,
Cily of Ottawa, 228 111. 134 Johuston vs. City of Chicago, 268
111, 494; and Hogan vs. CGhicago Lying-In-Hospital, 335 111
42, Many other cases of like import might be cited but we

deem it unnecessary. As the declaration show claimant is
not entitled to an award the demurrer is sustained and the

case dismissed.

(No. 1990-—Claim denied.)
Warter Gurenriy, Claimant, vs. STaTE oF ILLINOIS, Respondent.

Omnion filed March 6, 1933,
Frevsuraer, Baker & Ricg, for elaimant,

Orro KerNer, Attorney General; Cant Dierz, Assistant
Attorney General, for respondent.

PERSON AL INJURY--highiwapys—jurisdiction., Where claimant sustains per-
sonal injuries and damage to his property, while driving on a highway, alleged
to have been caused by negligence in fatling to properly maintain same, and
said highway ia not part of the State syastem of hard roads and not under the
direct supervision of the State, but was under sole ownership, control and
supervision of the county, Court of Claims 8 without juriadiction to make
award and plea to jurisdiction will be sustained and claim dismissed,

Mr. Justice Rok delivered the opinion of the court:

The automobile of Walter Guertin, the claimant, was
wrecked, the elanimant injured and his infant child was
drowned on a public highway on the 6th day of April, 1931,
The highway extends south from Beaverville in the County of
Iroquois. At a place about two miles and one-half south of
Beaverville, a bridge is built over a drainage diteh or erceck
with a narrow approach leading thereto. While proceeding
along this highway, the elaimant undertook to pass another
automobile as he was on the said approach, which had no pro-
teetion fence or railing, and in so doing his automobile top-
pled over a twelve fool embankment eausing the injuries and
death above mentioned, for which he claims damages in the
amount of kleven Thousand Dollars ($11,000.00).

It is contended by the State in a plea to jurisdiction that
the highway in question was not taken over by the State and
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was under the sole ownership, control and supervision of the
C‘ounty of Iroquois.

While this unimproved highway is a State Aid Road and
conneets with State Bond Issue Route 116, this does not bring
it within the jurisdiction of this court. It is not a part of the
State svstem of hard roads and thevefore not under the direct
supervigion and control of the State.

F'rom all the facts set forth in this case, it is the opinion
of this court that the contention of the respondent is correct,
and therefore the plea to jurisdiction is sustained and the

claim is dismissed without award.

(No. 20256—Clalm denled.)
Mnrs, W, D. Brickey, Claimant, vs. STaTE or ILLiNois, Respondent.

Opinton fllcd March 6, 1933.

Mrs. W. D. Brickey, pro se,

Oscar 0. Carustronm, Attorney General; Carn Dierz,
Assistant Attorney General, for respondent.

LasmiraTtions—twohen cleim barred. When a claim Is not filled within five
years after it firat accrues, plea of Statute of Limitations will be sustained
and case diamissed.

Mr. Justice Rok delivered the opinion of the court:

The claimant, Mrs. J. D. Brickey, claims that there is
due her IFFive Thousand IFive Hundred Dollars ($£5,5600.00) from:
the respondent for taking care of the University farm.

In Mareh, 1914, Mr. W, D. Brickey and his wife moved
into the University farmhouse and remained there until the
latter part of Ootober, 1918, During this time, Mrs. Brickey
looked after the oare of the house where from seven to nine
students roomed and boarded. 1t is elaimed by Mrs, Brickey
that she had talked to Mr. Feolmley of the University at
Normal coneerning pay for the work that she was doing and
that he had told her that the approprintion was not large
enough to cover all costs. Mrs. Brickey claims, furthermore,
that the dairy on the said place made considerable money and
that it could not have been run without her work, and that
she should have received a share of the money it brought in.
Beceause of this:work carried on by Mrs. Brickey, she claims
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that her health was undermined and that she is entitled 1o a
matron’s pay during the years that she was on the satd farin.

Iu thix case a plea of the Statute of Limitations has heen
filed on behalf of the State,

Section 10 of the Aet ercating the Court of Claims pro-
vides that every celaim against the State coming within the
jurisdiction of this eomrt shall be torever barred unless it is
filed with the sceretary of the court within five years at'ter
it first accrues, It appears from the Ffacts <et forth in the
decelaration and exhibits that this elnim was not filed within
the fime required by statute and therefore the plen ot the
Statute of Limitations is sustained and the ease dismissed.

(No. 2034—Claimant awarded $500.00.)
Harris Daxte. Cloimant, #x. StaTe o [Leixorz, Respondent.

Opivion filedd March 8, 1L,

Hariis DaxTtr, pro se.

Oscanr 15, CancstTrom, Attorney General: Cane. Dieniz,
Assistant Attorney General, for respondent.

FEES AND SALARIES—tchen awcard acill e made for unpepid salurpy. Where
it appears that claimant bhas salary due for services performed, which was
not pald because of appropriation therefor being exhausted, an nward will he
made upon recommendation of Attorney General.

Mr. JuesTtice Rog delivered the opinion of the court:

The elaimant, Harris Dante, claims that there is due him
as Necretary of the Illinois Commission on Fileetion Laws, the
sum of Five Hundred Dollars (£500.00) in back salary., 1t is
furthier claimed that as sueh sceretary he received a salary of
Four Thousand Dollars  (£4,000.00) per yvear, pavable in
monthly instaliments of $333.33.  Ile recoived his salary recu.
larly from September 1, 1929 to May 13, 1931, lle elaims that
he continued in this work up to and including June 30, 1931,
and that there is a balance of salary of Five Hundred Dollars
($0500.00) still due him. [le savs that the halancee so due was
not paid because the approprintion for the said [Hlinois Com.
mission on Election L.aws was exhausted and no funds were
available for the payment of his salary. The elnimant also
filed a statement setting forth the amounts paid during the
time of his employment from month to month.
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I'rom the evidence presented, and upon the recommenda-
tion of the Attorney General, we are of the opinion that the
claimant i1s entitled to the salary elaimed in the sum of Five
Hundred Dollars ($500.00) and recommend the payment of

same,

{No. 1675—Clnimant awarded $750.00,)

RopertT GExE Woon, A smiNor, sy Masre Woon, Guardian, Claimant,
r2. STATE OF ILuizots, Respondent.

Opinfon filled April 5, 1933.

LewMax axp CarTER, for clnimant.

Orro Kerner, Attorney General; Carn Dierz, Assistant
Attorney (eneral, for respondent.

PERSOXAL INJURY—cquity and good conscience-—wchen award may be made
Jor pcraonatl infurics susteined by member of Hlinois National Quard. \Where
the evidence shows that claimant, n member of the Iifinois National Guard,
while on duty and lawfully performing same, sustained severe and permaunent
injuries by reason of belng struck by his superior officer resulting in fractured
skull, causing epilepsy, an award for medical services and expenses may be
made, on the grounds of equity and good conscience, although the State (s

not legally liable. ‘
Mr. Justice Roe delivered the opinion of the court:

On July 2, 1930, Robert Gene Wood, a private, first-class
in Company A, 130th Infantry, Illinois National Guard, claims
that he was assaunlted and gravely injured by William C.
Timm, the then captain of said Company.

From the evidence horein produced, it seems that on the
ahove date, a drill was held between the hours of eight and
nine-thirty o’clock at night. After the drill the claimant be-
came engaged in an altercation with one Dale Nimerick,
another member of Company A, and during this altoreation,
the eclaimant who had rather pugilistic tendencies, struck
Dale Nimerick twice and knocked him down. Immediately
thereafter, on his own initiative, he went to the company office
in the Armory, where Captain Timm and Sergeant Highberg
were working, and reported the assault to the Captain. Aftor
usking a couple of questions which were answered very civilly
by the claimant, the Captain, who was over six feet tall and
weighed much over two hundred pounds, lost control of him-
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self and became so enraged that he brutally assaulted this
boy, who was five feet six inches {all and weighed less than
one hundred forty pounds. The Captain struck him several
violent blows on the face and head, blackening his eye, and
then picked up a wooden folding chair and struck Claimant
Wood, with an overhead swing, on top of the head. The blows
with the chair were sufliciently strong, according to the testi-
mony of two other witnesses present, to break the ehair and
then the Captain picked up a picce of the broken chair and
continued striking claimant over the head with it althouch
Wood begged him to stop.

During this altereation, Wood did not strike Timm at all,
and there seems to be no doubt that the assault was unwar-
ranted, although the Captain was provoked by claimant's
attack on Corporal Nimerick, whom Woaood accused of report-
ing to Captain Timm certain derogatory remarks in regard
to Company A, which it was alleged Wood had publicly made,

Scemingly not satisfied with the beating he gave the
claimant, the Captain sent for Corporal Nimerick and when
Nimerick arrived the Captain directed the two to go to the
gun shed and fight it out. Although dazed by the Captain’s
assault upon him, Wood finally again knocked Nimerick out
and was thercafter permitted to go home,

As the result of his encounter with Captain Timm, the
claimant was obliged to remain in bed six wecks becnuse of a
skull fracture, which extended across the top of the vault
of the skull and down on cither side some five or six conti-
meters. The evidence shows thal as a result of this skull
fracture, the boy has developed epilepsy of the post {raumatice
type and that the epileptic attacks are gradually becoming
more frequent, and therefore young Wood has been unable
to either go to the University of Illinois as he had intended
or to seek any gainful occupation.

There is generally two sides to every case. On one side
we find Private Wood, a guick tempered and somewhat ob-
streperous individual with. a reputation as a fighter, had
assaunlted and knocked a fellow member of his Company.

On the other side, wo find Captain Timm provoked nol
only by the public c¢riticism of the local guard unit which it
was alleged that Wood had made, but also by his attack on
Corporal Nimerick for reporting it.
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Studying the affair from an unprejudiced viewpoint, it
secis clear that the Captain, a man forty years of age, large
and strong and who should have been a man of mental poise,
wiis not sufliciently provoked for his unwarranted attack upon
a much smaller lad of cighteen years.

The question therefore arises whether the State is either
lewally or in equity liable for this attack, It is clear to the
court that the assault was brutal and most highly censurable,
and the results therefore lamentable, The actions of the Cap-
tain resulted in his rvesignation from the Illinois National
Guard, A Military Board of Inquiry, following an investiga-
tion of July 13, 1930, found Captain William C. 'imm guilty
of conduet unbecoming an officer and a gentleman and his
resignation was requested on August 12, 1930 by the Adjutant
General, On August 19th, his resignation was received and
his services thereby terminated.

From all the evidence presented, it is clear that the assault
complained of, which oceurred about ten o’clock p. m. and the
injuries inflicted, did not arise while the claimant was on duty
and lawfully performing same. (See Par. 142-143, Chapter
129, Cahill’s 11, Revised Statutes, 1931,)

It is the opinion of this court that there is no legal liability
in this case on the part of the State. However, it is a de-
plorable case. That the State is not liable for ultravires acts
of a State militiaman is set forth in the case of Minnie Mec-

‘hee va. State of Illinois, 4 C. C, R, 144,

Although this court has consistently held that in
such cases there is no legal liability on the part of the State,
it has recognized the necessity and fairness of considering
cases arising ont of oxtraordinary conditions in the light of
cquity and good conscicnce.

It is not the intention in such cases to establish a pre-
cedent obligating the State of Illinois under similar condi-
tions. However, because this is a particularly unfortunate
case, it is the opinion of the court that as a matter of equity
and social justice, that the claimant be allowed some com-
peunsation for actual expenses incurred. It is not the intention
of this eourt in recommending such an allowance, to fully com-
pensate the claimant for the loss sustained.

In conformity thercfore, with the well established rule of
this court wherein particular cases warrant the consideration
of equity, the claimant is awarded the sum of Seven Hundred
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Fifty Dollars (£750.00) for medical serviees and expenses and
it is recommended that he be paid this amount through his
guardian. Mabel Wood, in <atisfaction of all claims neainst
the State of 1linois.

(No. 1679—Clainm denled.)
Jo A Kimeey, Claimant, e« Stare oF Tnivors, Respondent.

Opinion filed Aprit 5, 1033,
Hannis & Hanus, for claimant.

Orro KKerxer, Attorney General; Cann ierz, Assistant
Attorney General, for respondent.

DasaGES—ithen no award will he made for damages for diselarge of
member of faculty of Western Illinois Teaeliers College,  \Where the evidene o
shows that the discharge of a member of the fnculty of Western Ilinois
Teachers College was fully Justified, and that under Act crenting College
Board of Trustees had right to appoint and remove instructors and oflicers

for proper cause, no award will be made for damages elaimed on acenunt of
such discharge and no cause of nction lies thercfor either against the State

or the College,
Mr. Justice Thoyas delivered the opinion of the conrt :

Claimant is asking for an award of %5,000.00 dminagzes he
alleges he has suffered beeause of being discharged from the
faculty of the Western Illinois Teachers College at Macomb,
lHe was employed as an instruector in the institution for the
yvear 1929-1930. He alleges he was to teach ten and one-haly
months, beginning the middle of July, 1929, at a salary of
$315.00 per month and was dismissed on August 26, 19240,
Clanimant has filed no abstract and no brief and argument,
We have ecarefully read the evidenee in this case and find
that the diseharge of claimant was fully justified. Section 12
of the Act establishing the Western Hlinois State Toenchers
College provides: “‘The bhoard of trustees shall appoint in-
struetors and such oflicers as may be required in said school,
fix their respective salavies, preseribe their several duties,
and shall have power to remove any of them for proper eanse,”’
It is clear from the evidence in this case that the trasteces
acted within their powers in discharging elaimant, and that
he has no cause of action cither against the college or the

Stato.
The claim is therefore dented and the ense is dismissod.
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(No. 1724-—Claim denied.)
HerBert H. Price, Claimant, vs. STaTk oF ILLINo1s, Respondent.

Opinion filed April 5, 1933.

Herserr H. Price, pro se.
Oscanr 15, Carcstrodz, Attorney General; Carn Dirkrz,
Assistant Attorney Ueneral, for respondent,

NurtsaNce—ludercular cattle—poteer of State to order destruction. Cattle
inferted with a disease, such as tuberculosis, become a public nuisance and
the State has the power, {f deemed necedgsary to the public welfare, to order

thefr destruction without compensation to the owner.
WHERE STATE ALLOWSN COMPENSATION FOB PROPERTY DESTROYED IN EXERCISE

oF rower-——compliance with Statute. Where law allows compensation for
property destroyed under power of State, on compliance with provisions of a
statute, claimant must show such compliance to be entitled to award, and
where claimant fails to dispose of tubercular cattle within time fixed by
statute enacted for suppression of tuberculosis among domestic cattie an
award for compensation allowed by statute will be denled,.

My, JusTtice Tuomas delivered the opinion of the court:

Claimant is asking an award against the State for $60.47
to reimburse him for loss sustained on account of the sale of
two grade holstein cows infeeted with tuberculosis. The two
grade holstein cows were tested by the State Veterinarian
and found to be tubercular. On July 26, 1930 the two cows
woere condemned and claimant ordered to dispose of them
within thirty days as the law provides. The animals were
appraised at $215.00. On August 27, 1930 they were shipped
to Chicago Producers Commission Association of Chicago,
Illinois, and were slaughtered by the Guggenheim Brothers
and brought $33.60, resulting in a loss of $181.40. The Bovine
Tuberenlosis Aect, in foree July 1, 1929, provides the Stafte
shall pay one-third of the difference between the appraised
value of a tubercular animal and the proceeds of the sale of
the salvage, not exceeding $70.00 for a purebred animal where
the United States assists in the cradication of tuberculosis
in eattle and two-thirds of such difference, not {o excced
$140.00, for a purebred animal where the United States does
not cooperate with the State in the eradication of that diseasec.

Section 8 of that Act provides: ‘‘No compensation shall
be paid to any person for an animal condemned for tubercu-
losis, (4) if the owner retains the animal for more than thirty
dayvs after it has been adjudged infected with tubercunlosis.”’
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Cattle infeeted with a disease such as tuberculosis hecomes
a public nuisance and the State has the power, if deemed
necessary to the publie welfare to order their destruction
withont compensation to the owner. (])uraml ve, Dyson, 271
1. 382; Mayficld vs., State, 5 Ct, Cl, 226.) And if the State
5008 ﬁt to limit the amount of compensation it will pav the
owner of property destroyed in the exercise of such power
or to make payment of compensation contingent upon coms-
pliance by the owner with certain imposced conditions no one
can gquestion its authority to do so. Under the maxim *‘the
safety of the people is the supreme law?? the State had the
rwht to order claimant’s animals destroyed without paving
him any comjpensation. Thercefore, the statute is so plain it
cannot be misundersiood. It provides compensation =hall
not be paid if the owner retains the animal more than thivty
days after it has been adjudged infeeted. That is the law
and this court has no power {o change it nor fo disregard it.
The Legislature deemed thirty days ample time for owners
of such diseased animals to (hspose of them. Thore is cor-
tainly nothing in this record to show claimant could not have
clmpoeod of his cows within the time fixed by the statute.
But be that as it may the statute is plain and mandator v and
claimant not havmg complied with its provisions is not
entitled to any award,

The demurrer is therefore sustained and the case dis-

missed,

«No. 1793—-Claim denled.)
WiLciay Kexvann, Claimant, rs. StaTe or InLiNots, Respondent.
Opinidon fited March 0, 1033.
Rehcaring denicd April 5, 1933,

LiaxcasTER & Nicnons, for elaimant,

Oscan . Canustnronm, Attorney QGeneral; Cami. Dierz,
Assistant Attorney General, for respondent.

WORKMEN'S COMPENSATION ACT—Ichen applicable to Stale. The Work-
men's Compensation Act applies to the State, only when it is engaged in any
of enterprises enumerated in Section 3 of the Act and therein declared to be
extra hazardous.

SaME—clearing highway of snow not extra huzardous—iuwhen awward
denied. A person engaged in clearing highway of snow is not maintaining
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highway and is not engaged in an extra hazardous occupation, and if injured
while 580 engaged an award will be denied under Workmen’s Compensation

Act.
Mr. Justice Rok delivered the opinion of the court:

The eclaimant asks damages under the Workmen’s
Compensation Act in the amount of $896.00. He was employed
as a laborer by the Division of Iighways, Department of
Public Works and Buildings of the State of Illinois. On
March 10, 1931, he was assisting in cleaning off snow from
Routes 31 and 102, between Quiney, Illinois and Clayton, Illi-
nois. In going from one snowbank to another, he rode in the
truck just back of the driver’s seat. In the rear end of the
«aid truck was piled a number of conerete marker posts about
seven feet long and about five inches in diameter, each of
these posts weighing about two hundred pounds. The posts
were being used as ballasts in the operation of the truck and
snowplow. While the claimant was so riding, the truck
crossed the Wabash Railway tracks and in crossing said
tracks, the truck and snowplow hit the rails which were raised
about four inches.

It is claimed that the driver of the truck, Ira Cecil, failed
to raise the plow in crossing these rails and by reason thereof,
snowplow struck the rails, causing the concrete marker posts
in the rear end of the truck to slide forward against the claim-
ant. As a result, his right foot, ankle and leg were crushed,
his leg being fractured above the ankle and the ligaments
and tendons of the leg and ankle were bruised and ruptured.

The claimant says that he was disabled for a period of
twelve weeks and was forced to spend $£80.00 for doetor’s
bill in connection with the treatment of said injuries,

He also claims $10.80 per week for sixty-three weecks for
partial loss of the use of his right leg. In the report of the
District Engineer, it is stated that this item should not be
considered on account of the fact that he had been re-
employed sinee June 3, 1931, and that he had been able to
perform his duties in such a manner as entitled him to receive
the same rate of pay which he received prior to the injury.

Claimant was injured while employed as a day laborer in
cleaning snow from a State highway.

The provisions of the Workmen’s Compensation Act do
not apply to a State employee unless engaged in one of the
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extra-hazardous occupations enumerated in Scetion 3 of the
Aet. It elaimant was so engnged, he wounld come under Para-
graph 1: *¢“I'he ereetion, maintaining, removing, remodeling,
altering or demolishing of any structure, except as provided
in sub-paragraph 8 of this seetion.” In the case of Clande
G. Van Hoorbeke vs. State, 5 C. C. R. 337, this court has held
that *‘ a highway is a strueture within the meaning of Section
3 of the Workmen’s Compensation Aet.’’ If in the present
case, the work of claimant comes under this Act, it would be
in maintaining a structure, Maintain means to preserve or
confinune in any particular state or condition; to sustain; to
keep up; not to suffer to change or decline. Obviously, this
means in this instance, to keep the pavement in good vepnir
and condition. The claimant was not aiding in maintaining
the highway in this sense. e was assisting in clearing the
roadway of snow so as to aid traffie, and not to preserve the
physieal condition of the pavement. This distinetion is clear,
For example, if a building was being maintained under this
section, it would mean that the building was being kept in
repair so that its physieal strueture would not change or
decline. A person sweeping out the building or eleaning snow
from the doorsteps certainly would not be considered as
employed in maintaining the building within the meaning of
Seetion 3 of the Workmen’s Compensation Aect. In our
opinion, the Legislature did not intend such a broad and far-
vreaching application of the law,

Therefore, it is recommended by this court that this claim
be disallowed,

(No. 1904—Claimant awarded $300.00.)

Josernt ANtnoxy Sanp, Claimant, vs. STaTE oF ILLiNoIs. Respondent.
Opinion filed April 5, 1033.

JosEru ANTHONY SAND, pro se.

Otto KERNER, Attorney General and Carn Dikrz, Assis-
tant Attorney General, for the State.

SOLDIERS' RONUR—When award will be made. Where claim for soldiers’
bonus was made and allowed, and warrant therefor, without Xnowledge of
claimant came into hands of unknown person who forged signature thereon
and cashed same, an awnrd for the amount thereof may be made on the
recommendation of the Attorney General, even though Treasurer's draft for
same has® heen cancelled,
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Mr. Justice THoMmas delivered the opinion of the court:

This claim is filed pro se by Joseph Anthony Sand, a world
war veteran to recover the sum of $300.00 as compensation
granted him under the provisions of the Illinois Bonus Act
of 1921,

Clanimant filed his Claim No. 257,728 on October 17, 1923,
with the Service Recognition Board of Illinois, whiech was
allowed in the amount of $300.00 and certified for payment
to the State Treasurer, who on July 10, 1924, drew Warrant
No. 10,258 in like sum for payment of this claim. This war-
rant was not delivered to the claimant but came into the hands
of a person or persons unknown who forged the signature of
claimant and cashed said warrant.

Upon the sworn affidavit of the claimant under date of
July 29, 1927, the American Surety Company on November
11, 1927, refunded to the State Treasurer the sum of $300.00
in payvment of the loss of respondent, The State Trecasurer
subsequently issued Treasurer’s Draft No. 2521 in like sum,
payable to the claimant but was unable to make delivery due

to address of claimant then being unknown. The treasurer’s
draft was refained in the files of the State Treasurer until
May 3, 1929 and being unable to deliver the draft to claim-
ant it was cancelled and the amount returned to the Soldiers’
Compensation Fund on August 2, 1929. On September 30,
1929 the Soldiers’ Compensation Pund lapsed back into the
State treasury without claimant having received his just

bonus.
The Attorney General recommends that the claim be

allowed in the sum of $300.00.
An award is hercby allowed claimant in the sum of $300.00.

{No. 1976~—Claim dismissed.)
T. O. Oriver, Claimant, vs. STaTe or ILLINOIS. Respondent.
Opinion fled April 5, 1933.

T. O. OrIvER, pro se.
Oscar E. CaristroM, Atforney General; Caru Diersz,
Assistant Attorney General, for respondent.

PLEADING—t0hen demtrrer twill be sustained. Where declaration fatls to
state a cause of action, demurrer thereto witl be sustained and claim dis-

missed.
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Mr. Justice Rok delivered the opinion of the court:

T. O. Oliver, of the Village of Metamora, Illinois, on
August 20, 1932, was employed by the State of Illinois as a
day laborer with a construction gang on State Bond Issue
Route No. 116. He claims that he had a team on this work,
and that on the above date one of his mares, in stepping over
a form, struck a hey, or wire, which severed an artery close
to the bone on her right fore leg. Although veterinarians
were called upon to stop the flow of blood, the mare died a

few hours later.
One Hundred Dollars is claimed as the alleged value of

the said mare.
To this claim the Attorney General has demurred.

Under the well established rule of law, that the doctrine

of respondent superior does not apply to the State in the
exercise of purely governmental funections, it is the opinion
of this court that the demurrer should be sustained and the

claim dismissed.

(No. 2010—Claim dismissed.)
Jouyx KraMer, Claimant, vs. STaTe or ILLINOIS. Respondent.

Opinion flled April 5, 1033.
G. Ray SexIirr axp Joseprn V. Tooniut, for claimant.

OT1ro KEeRNER, Attorney QGeneral; Carn Dietz, Assistant
Attorney General, for respondent.

DISMISSAL—case will be dismissed upon stipulation. Upon stipulation of
the parties by thelr attorneys cagse will be dismissed.

Mr. Justice Roe delivered the opinion of the court:

The claimant, John Kramer, emploryed as a laborer on
State Ilighway No. 98 claims damages in the amount of Two
Thousand Dollars. On the 11th day of July, 1932, while so
employed, he alleges that he was ordered by his foreman to
lift and propell a wheelbarrow so heavily loaded with dry
gravel that a hernia and rupture of the right groin was pro-
duced. Because of this injury, it is elaimed that an operation
was necessary and that he became liable for medical services

and attention in the aforesaid sum.
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It has been stipulated and agreed by and between the
celaimant, by his attorneys, Senift and Toohill, and the State
of Illinois, by Otto Kerner, Attorney General, that the cause
be dismissed.

It is therefore dismissed, as per the motion to dismiss
filed in this court on Mareh 9, 1933.

(Nos. 17468-1748, Consolidated-—Cilaima denied.)

Jayes BairLey, No. 1746, LiTTRELL CLARK, No. 1748, Claimants, vs.
StatTe oP ILLiNo18, Respondent,

Opinion filed May 2, 1933.

Murray MiLLer Anp Rarner, CHarMaN & RATNER, for
claimant,

Ot11ro KeRNER, Attorney General; Carn Dierz, Assistant
Attorney Qeneral, for respondent.

PERSONAL INJURY—10hen award for will be denied. Where the evidence
shows that claimants, one the driver of an automobile and the other riding
with him, sustained personal {njuries, caused by said automobile being forced
off the concrete portion of a State highway and then running into material
being used by State department in constructing guard fence, by reason of said
driver being blinded by bright lights of oncoming automobile, identity of

which is unknown, an award will be denied.
SBaMme—negligence—prorimale cause. To entitle a party to recover dam-

ages. alleged to have been sustained Iin consequence of the negligence of
another, there must not only be negligence in fact, but such negligence musat

have been the proximate cause of the {njury.
Saye—torts—joint and several liability. One is not liable for the act or

omission of another and is not a joint tort-feasor, with respect to an act or
omission, If it did not participate either directly or by implication of law and

which it never ratified or adopted.
Mr. Jusrice Linscort delivered the opinion of the court:

Claimant James Bailey flled his declaration with the Secre-
tary of State on March 26, 1931, alleging that he received an
injury while driving a car on a public highway under the
custody and control of the State of Illinois, at Wanconda,
Lake County, Illinois, on the 8th day of February, A, D. 1931.
This was State Route 176. The accident occurred at about
nine o’clock p. m., while he was approaching a curve in the
outskirts of Wauconda. The claimant alleges that he was
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forced off the conerete onto the shoulder of the road by the
action of bright headlights of an oncoming car. He further
alleges that the State of Lllinois caused to be placed on the
outside of the curve, a series of wooden posts sunk into the
ground and standing thvee or four feet above the ground in
a row; that they were unlighted and unpainted and he fur-
ther alleges that agents of the State of Illinois caused to bhe
placed on the road adjancent to the series of posts above de-
seribed, a large wooden spool of wire which was to he strung
between the posts; that the spool of wire weighed fifteen hun-
dred pounds and was extended three feet in towards the
center of the road from the posts, and that neither the posts
nor the wire was guarded at the time mentioned and no warn-
ing lights indieated their existence, and that the same con-
stituted a hazard to persons {raveling along and upon the
highway, He further alleges that by reason of having been
forced off the road, his Cadillnec antomobile collided with the
spool of wire and eaused the automobile to turn over four
times and was damaged to the extent of Nine Iundred bDaol-
lars, and the claimant was injured, taken to a hospital at
Libertyville and was compelled to pay out large and divers
sums of money for doctor bills, hospital bills, and lost a con-
siderable sum of money by virtue of the fact {hat he was
unable to follow his usual occupation, and claims that he will
be permanently disfigured, and has lost the partinl use of
the fingers of his right hand; that he sustained five broken
ribs and miscellaneous glass cuts.

No averment is contained as to the amount of moncey paid
out on necount of doctor bhills and hospital bills, but there is
a general elnim of damages in the sum of Seventy-five Thin-
dred Dollars.

At the time of the alleged injury, one Littrell Clark was
with James Bailey, and he has also filed a elaim for damaees
on the snme date that Bailey filed his claim for damages, ie
alleges that he was a pnssenger in the ear of James Bailey
on a highway in the custody and control of the State of i
nois, at \WWauconda, Lake Conniy THinois, on Route 176; that
he was in the exercise of all due eare and ecaution for his own
safety; that the ear in which he was riding being driven by
James Bailey, was forced off the conerete onto the shoulder
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ot the road by the action of bright headlights of an oncoming
car,
Both claimants alleged that they had never driven over
Route 176 before and the averment of negligence alleged by
Clark were approximately the same as those alleged by
Bailey.

Claimant Clark alleged that he sustained a broken leg
and has an open ulcer of the leg, concussion of the head, lacer-
ations and glass cuts of the scalp, permanent partial loss of
use of the left leg and permanent disfignrement. He was
taken to a hospital at Libertyville, spent Iarge sums of money
in hospital and doctor bills and lost a large sum by reason of
being unable to follow his usual occupations, and sustained
damages in the sum of Ten Thousand Dollars,

The two claims were consolidated by the Attorney General
in the statement, brief and argument, for the reason that the
facts involved in the two cases were the same, the only differ-
enee being that Bailey was the owner and driver of the au-
tomobile, while eclaimant Clark was the passenger. The
Attorney General takes the position that there was no evi-
dence in either case of the roll of wire belonging to the State
ol Jllinois, nor that which is more important—that any em-
ployee or worker for the State of Illinois placed the wire in
the position where it was struck by these claimants.

Bailey and Clark each filed separate briefs, contending
that the injury was caused by the carclessness of the State
cmployees who were ongaged in construecting a fence along a
curve in the road. From the deposition of Clark, it appears
that he had traveled that road before; that Bailey was travel-
ing from thirty-five to forty miles an hour; that he was riding
with Bailey; that he was not pnying a great deal of attention
to Bailey’s driving. Another car was coming from the oppo-
site direction with very bright lights and he ‘‘kind of pulled
over,’”’ saying ‘‘got to give this guy plenty of room?!’; that
they were going around a slight curve in the rond and hit
something, and that was all he knew until he woke up in the
hospital; that he averaged One Hundred Seventy-five Dollars
a week in his earnings and was liere claiming One Hundred
Fifty Dollars a week for nine weeks; that he was fairly sure
of his salary but not at all sure of commissiong; that his suit
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and overcoat were damaged and it cost him One Hundred
Fifty Dollars.

On eross examination, Clark said that e was not watehing
the driving of the car at all. On re-direet, he was asked by
his ecounsel if there was anything about Mr. Bailey’s driving
that would cause him to be ill at ease, and he answeraed ‘*no,”’
and he was again asked if he was using all due eare and cau-
tion for his own safety, and he answered that he was,  "Phese
latter questions call for conclusions on behalf of the witness
and he could only testify to facts.

Complainant offered Exhibit 8, which was a letter from
C. R. Freneh on the stationery of the Departinent of Public
Works and Buildings, Division of Highways. I'reneh signed
his name by typewriter as Superintendent of Construction,
and in his letter stated that the guard fence being construeted
on Route 176 near Wauconda was being done by the State
day labor forces under French’s supervision. The deposition
of Bailey was also taken and offered in evidence, and stated
that on the 8th day of February, 1931, he was at Riverside
Park Subdivision, seven miles from Mellenry, 1llinois; that
his home was in Chicago and he was refurning there that even-
ing on Route 176; that near Wauconda, while driving at a
rate of speed of forty to forty-five miles an hour, a car with
very bright lights approached him from the opposite Qiree-
tion coming around the turn; that he edged over to the side
of the road; that the other man was traveling at about in the
center of the road; that the lights of the approaching ecar
blinded him; that he finally drove over to the shoulder of the
road and came in contact with a spool of wire while just
approaching the curve, and the next thing he reealled was
when he woke up about five minutes later in a nearby field.
He stated that there was no guard light as a warning on the
wire, and that the spindle of wire protruded out of the road
threo feet, or possibly threce and one-half feet; that he did
not see it until he was right upon it, too close to inake a turn.
He did not know whether his ear could be repaired or not;
that he had not seen his automobile since the accident. On
cross examination, he stated that he did know what the object
was that he hit; that it protruded out on the right hand side
of the road perhaps two and oue-half or three feet from the
extreme right hand side of the road on the dirt shoulder. He
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also stated on cross examination that this protruding object
was about the width of an automobilie, perhaps five or six feet
from the edge of the road; that the lights of his car were
burning; that he had bright lights on his car, but it does not
appear from the evidence whether the bright lights or the
diminers were on.

There was considerable medical testimony on behalf of
both of these claimants. Other evidence was produced to
show that the road in question was built by the State of Illi-
nois and that some construction work was being done on the
road; that the posts had been put in, but the wire had not
been attached thereto; that the wire was all on the spindle;
that the posts had been ‘‘knocked to pieces.’”’ A week later
the wire was still there but outside of the diteh and that the
spindle of wire was two and one-half feet from the pavement;
that the wire and posts had been there about two weecks and
a half before the accident.

A witness was produced who stated that he thought it
was n State truck, but did not know; that it hanled the wire
to the place in question; that the materials had been there
for some little time. Other evidence was produced to show
that the spool of wire weighed 1,530 pounds; that the wire
stood from 40 to 45 inches high and was about 26 or 27 inches
in diameter,

Inasmuch as both claimants were injured in the same acci-
dent, and under the same state of facts, and are represented
by the same counsel, we have elected to consider these cases
together, and while it may be inferred from the testimony
and all the facts that the roll of wire was placed in the posi-
tion it was at the time of the accident by agents of the State
of Illinois, yet, under the view we take, that is immaterial.

1t clearly appears from the evidence that the roll of wire
was not upon the usual travelled portion of the highway, but
was off the concrete from two and one-half to three feet. Cer-
tainly, the State of Illinois could not be expected by any rea-
sonable person to keep the whole road from property line to
property line, frece of obstruction. The very nature of the
facts prohibit this, but it clearly appears from the evidence
that the cause of the injury to both claimants was the bright
lights of an oncoming car in the middle of the pavement

which forced Bailey from the pavement.
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If several persons jointly conmmnit a tort, some or all may
be sued, jointly or one separately, a tort being in its nature,
the separate aet of cach,  But one is never liable for the tort
of another, unless they act in concert; and several will not be
held to the aets of one without cooperation, or their condet
naturally produced the aets which resulted in injury. Where
the aets of different persons are entirely distinet and separate
as {o any aid, advice, counsel or countenance, from one to the
other, there can be no joint liability.

Chicago & Northwestern IRy. Co. vs., Scates, 90 11l
586,
Yeazel vs, John T'. Alexrander, el al, 58 TI1. 254,

Nothing appears in the evidence that the driver of the ap-
proaching car toward claimants was either in the employ of
the State or in any way connected with the State of lllinois,
and nothing appears in the evidence other than that the aects
of those who were pufting in the improvement for the State
and the driver of the oncoming enr, were separate and dis-
tinet and not in any way connected and there could not he
joint or separate liability.,

The evidence does not disclose the name of the driver of
the car which was being operated with bright lights.

The maxim of the law here applieable is that in Inw the
immediate and not the remote enuse of any event is regarded.
In other words, the law always refers the injury to the prox-
imate, not the remote cause.

22 R. D. T.. Proximate Cause, Section 3.
DBraun vs. Crarven, 175 111, 401,

Manifestly the bright lights on the car approaching the
claimanis were the proximate cause of the injury.

The petition, therefore, of both claimants for damages will

be denied.

(No. 1903 —Claimant nwnrded $3,750.00.)

NANNIE L. DAvis, ADMINISTRATRIX OF TITE EsSTATE OF LI DAvIs,
Deceased, Claimant, vs. Stare or ILuixors, Respondent.

Opinion filed May 2, 1933.
Mark C. KeLLER, for claimant.

Oscar 5. CarustroM, Attorney QGeneral; Carn Dietz,
Assistant Attorney General, for respondent.
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WORKMEN'S (OMPEARATION ACT—when qwdrd wlll e made under, Where
claimant’'s intestate was a watchman and night policeman at Dixon State
Hospital and while in the performance of his duties was shot and killed: held
that employment was extra hazardous and that injuries causing death arose
out of and in course of employment and that an award under provisions of

Waorkmen's Compensation Act is justified.
SaMi—cmployece. A watchman or night policeman at a State institution

is an employee and not an official of the State.
Mr. Justice LinscorT delivered the opinion of the court:

A deelaration was filed in the case with the Seeretary of
State on May 9, 1932, alleging that the deceased, Kli Davis,
during his lifetime, was in the employ of the State of Illinois
as a night policoman at the Dixon State Hospital, and re-
ccived compensation therefor in the sum of One Hundred
Three Dollars per month, and one meal a day; that he had
been employed in such eapacity approximately three years,
and that on June 14, 1931, he was attempting to arrest Kliza-
beth Dunn and Nathaniel Moten, who were aiding and abet-
fing one Cleo Long, a patient lawfully committed and con-
fined in the said State Hospital, to escape therefrom, and that
ISlizabeth Dunn shot and killed said IZli Davis near the en-
trance of the grounds to the hospital.

The declaration further alleges the arrest, trial and con-
viction of Elizabeth Dunn, who is now serving her sentence
in the State Reformatory for Women at Dwight, Illinois.
The declaration avers that decedent left him surviving, Nan-
nie I.. Davis, his widow and William F, Davis, a nineteen
vear old son, and alleges damages in the sum of Ten Thou-
sand Dollars.

The Attorney General filed a statement in this cause on
the 21st day of April, 1933, stating facts substantially in
accord with the averments of the declaration. The Attorney
General has examined the record of the trial court and we are
furnished with a stipulation of facts, together with the verdict
of the Coroner’s Jury.

Although claimant has filed her claim averring damages
as at common law, in the sum of Ten Thousand Dollars, her
brief filed in support thereof is asking an award under the
Workmen's Compensation Act.

The Attorney Ueneral recommends that the claimant be
awarded a sum not to exceed Thirty-seven Hundred Fifty

Dollars under the Compensation Act.
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The claimant has filed numerous decisions in the Court
of Claims in support of her contention, but none of these
cases are, as we view the case, of any assistance to the court.
The court has repeatedly said that each case must be decided
according to the facts involved in the case. Practically all
of the decisions cited in this court are based upon the ‘‘equity
and good conscience rule.”’

Secetion 6 of the Act of 1917 creating the Court of Claims,
gives jurisdiction to this court ‘‘to hear and determine the
liability of the State for accidental injuries or death suffered
in the course of employment by any employee of the State,
such determination to be made in accordance with rules pre-
scribed in the Act commonly called the ‘Workmen’s CCom-
pensation Aect.’ the Industrial Commission being hercbhy
relieved of any duty relative thereto.’”’ It is therefore man-
datory that the liability of the State must be determined in
accordance with the rules prescribed in the Compensation
Act ghall apply automatically and without clection to the
State and other municipalities therein named, and to all em-
ployers and all their employces engaged in any department
where certain enterprises mentioned by the statute are de-
clared to be extra-hazardous. The deceased is desceribed as
having been a ‘“watchman’”’ and ‘‘night policeman.’”” The
facts before the court do not set forth specifically what de-
ceased’s duties were, except what he was doing at the time
he received his fatal injury, which we think fairly brings
him within the intent and meaning of the extra-hazardous
occupations mentioned in the Aect, unless as exempt by fur-
ther provisions of the Aect.

Section 4 of the Act provides that the term ‘‘employer’’
shall be construed, among other things, to mean the State,
and Section § provides that the term ‘‘employee’’ as used in
the Act shall be construed to mean every person in the ser-
vice of the State and other municipalities therein mentioned,
under appointment or contract of hire, express or implied,
oral or written, except any totally blind person, any official
of the State or of any county, cte,

The question for us to determine then is whether or not
deceased was an official of the State, in accordance with the
rule announced by the Supreme Court, in the case of the
City of Chicago vs. Industrial Commission, 291 Ill. 23, where
a policeman in the City of Chicago was accidentally killed
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while nttempting to restore a lamp post to its position, where-
in it was held that the deceased in that case was an official,
and denied compensation, or whether the deceased in the case
before us was not an official.  Neither counsel has aided us
in this regard.

The office of watchman or night policeman was unknown
to the common law and does not exist in this State by statute,
and Bullis va. City of Chicago, 235 111. 472, it was held that the
oftice of police patrolman was unknown to the common law.

At the time deceased, Eli Davis, was employed in the

Dixon State Hospital at ‘‘night policeman’’ or ‘‘watchman,”’
there was no statute in effect creating the office. There being
no office, it follows that Davis was not an officer de jure. A
public office can exist only by force of law and there would
be a misapplication of terms to call one an officer who holds no
office.
While there is some authority to the contrary, the great
weight of authority is to the effect that there can be no officer
de jure or de factor where there is no office to fill. People vs.
Knopf, 183 Til. 410. People vs. IWeleh, 225 111, 364. Norton
vs. County of Shelby, 118 U, S. 425.

We therefore conclude that Davis was not an officer of
the State of Illinois, and is entitled to compensation under
Paragraph A of Scction 7 of the Act, and adopt the recom-
mendation of the Attorney General, and an award is hereby
made in the sum of Thirty-seven Hundred Fifty Dollars,

(%3,750.00).

(No. 2071—Cliaim denied.)
Sor. RasxiN, Claimant, vs. STATE oF TLLINO1s, Respondent.
Opinion filed May 2, 1933.

Mever L. Crerkas, for claimant,

Orro KERNER, Attorney General; Car. Dietz, Assistant
Attorney General, for respondent.

PreAaDIRG—twhen demurrer will be suatained. When declaration on its
face fails to state a cause of action, demurrer will be sustained,

Mr. Justior Vausr delivered the opinion of the court:

This is a claim filed by Sol Raskin seeking to recover
damages for injuries received from being struck by an auto-
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mobile in a publie street in the City of Chicago. The deelara-
tion in the case sets forth that Raskin was a pedestrian eross-
ing a public street in the City of Chicago and while doing so
was struck by an automobile being driven by a police officer
of the State of Illinois, and that such police oflicer was at
the time and place of the aceident acting in the line of duty
in the management and control of the said automobile ns n
police ofticer of the State of IHinois,

To this declaration the Attorney General has filed a de-
murrer. In addition, a stipulation of faets on the part of the
attorneys for the plaintiff and the Attorney Geueral has also
heen filed,

Neither the declaration nor the facts show any linbility on
the part of the State. 1t is well seftled that the State is not
linble for injuries eaused hy the negligence of its awent or
cemployees, while in the exercise of their governmental duties.

The demurrer is therefore sustained, claim denied, and the
case dismissed.

—

(No, 1732—Clnim denied.)
Jony Kraxe, Cloimant, rs. STate or TLLiNots, Respondent,
Opinion fited May 13, 1933,
Winniaym R, McCabg, for claimant.

Orro Kerner, Attorney General; Cann T. Dierz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION ACT—limitations—when claim will be denied.
Where no compensation has been paid on account of injury and no claim ror
compensation has been flled within one year after the date of the injury, claim

is barred by limitation under Section 24 of the Workmen’s Compensation At
which is binding upon Court, and upon motion of Attorney Genersl, claim will

he dismissed,
Mr. Jusrice Vauvsk delivered fhe opinion of the court :

This is a claim for compensation arising from accidental
injuries alleged to have been suffered by the elaimant while
an employee of the State of Illinois,

The record shows that the alleged injury was suffered on
the 24th day of June, 1929. Claim for compensation for these
injuries was filed in this court on March 4th, 1931. The A\t-
torney General has filed a motion to dismiss the claim heenuse
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application for compensation was not filed within the time
required by the terms of the Workmen’s Compensation Act.

Chapter 37, Paragraph 432, Smith-Hurd’s Statutes, 1931,
defines the powers and duties of this court. This seetion pro-
vides among other things the following:

“(8) To hear and determine the liabllity of the State tor accidental in-
juries or death suffered in the course of employment by any employee of the
State, such determination to be made in accordance with the rules preseribed
in the act commonly called the ‘Workmen's Compensation Act' the Industrial
Commizgsion being hereby relieved of any duty relative thereto.”

Under the power and duty granted by the foreguing sce-
tion, the determination of the liability of the State in this
class of cases must be made in accordance with the rules pre-
seribed in the Workmen’s Compensation Act. Scetion 24 of
the Workmen’s Compensation Act provides among other

things:
“Provided that in any case unless application for compensation is filed

with the Industrial Commission within one year after the date of the injury
or within one year after the date of the last payment of compensation the
right to file such application shall be barred.”

This limitation is binding upon this court in the deter-
mination of the linbility of the State for accidental injuries
under Paragraph 432, of Chapter 37, above quoted.

There is no claim made in this case that any compensation
has been paid by the State on account of this injury and the
record affirmatively shows that application for compensation
was filed with this court more than one year after the date of
the alleged injury.

The motion of the Attorney General to dismiss the claim
is therefore allowed and the claim is ordered dismissed,

(No. 1738-—~Claim denled.)
Earu Harreer, Claimant, vs. STaTE oF InLiNois, Respondent.

Opinion fited May 15, 1933.

Wirnraz R. McCasg, for claimant.

Orro KEerNER, Attorney General; CarL Dierz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION ACT—icAen claim Jor compensation will be
denfed. The facts in this case are identical with those in Krane vs., State,
No. 1732, ante, and this claim {8 denjed on the same grounds expreased in the

[ ]

opinion in said case.
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Mr. Justice Vausk delivered the opinion of the court:

This is a claim for compensation arising from accidental
injuries alleged to have been suffered by the claimant while
an employee of the State of Illinois.

The record shows that the alleged injury was suffered on
the 31st day of .July, 1929, Claim for compensation for these
injuries was filed in this Court on March 18th, 1931. The
Attorney General has filed a motion to dismiss the c¢laim he-
cause the application for ecompensation was not filed within
the time required by the terms of the Workmen’s (Compensa-
tion Aet,

Chapter 37, Paragraph 432, Smith-Hurd’s Statutes, 1931,
defines the powers and duties of this court. This section pro-
vides among other things the following:

**(6) To hear and determine the liability of the State for accldental in-
Jurles or death suffered In the course of employment by an employee of the
State, such determination to be made In accordance with the rules prescribed

in the act commonly called the ‘Workmen'’s Compensation Act,’ the Industrial
Commission being hereby relleved of any duty relative thereto.”

Under the power and duty granted by the foregoing sec-
tion, the determination of the liability of the State in this
class of cases must be made in accordance with the rules pre-
scribed in the Workmen’s Compensation Act. Section 24 of
the Workmen’s Compensation Aect provides among other

things:

“Provided that In any case unless application for compensation is filed
with the Industrial Commmission within one year after the date of the injury
or within one year after the date of the last payment of compensation the
right to file such application shall be barred.”

This limitation is binding upon this court in the deter-
mination of the liability of the State for acecidental injuries
under Paragraph 432, of Chapter 37 above quoted.

There is no claim made in this case that any compensation
has been paid by the State on account of this injury and the
record affirmatively shows that applieation for compensation
was filed with this court more than one year after the date
of the alleged injury.

The motion of the Attorney General to dismiss the elaim
is therefore allowed and the claim is ordered dismissedl.
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{No. 1750—Claim denied.)

GRANT TiRE CoMprany, Inc., Claimant, rs. STATE OF ILLINOIS,
Rezpondent.

Opinion fited May 15, 1933.

MicuaerL ExkstEIN, for claimant,

Orro KesnNEr, Attorney General; Carn Dierz, Assistant
Attorney (eneral, for respondent.

MERCHAXDIBE—tthen claim for denicd. ‘Where evidence shows that claim
is for merchandise furnished State between August, 1927, and December, 1928,
and that no effort was made to adjust account or file claim therefor until
filing of declaration in this Court on March 30, 1931, and that records of
department to which goods were alleged to have been furnished fail to dis-
close any evidence of receipt thereof, or any requisition therefor, an award

will be denfed.
SBame—appropriations. Parties dealing with State are charged with

notice that appropriations are made by Legislature to cover expenditures of
State departments for a period of only two years and that all claims should
be presented before appropriation made for the payment thereof has lapsed.

PunLiCc poLIcY-—laches. Public policy requirea that claims against the
State be presented within a reasonable tinme, in order that same may be
checked and paid out of proper appropriation and where claimant fafls to do

s0 he will be deemed gulity of laches.
Mr. Cuier JusTicE HoLLeRICH delivered the opinion of the
court:

Claimant is engaged in the retail automobile tire and ac-
cessory business in Springfield, Illinois, and claims the sum
of One Hundred Twenty-six Dollars and Eighty-ive Cents
($126.85) for merchandise purchased from it by the Depart-
ment of Public Welfare, and for services rendered by claimant
in making repairs on automobiles used by the said depart-
ment, as shown by an itemized bill of particunlars attached to
the declaration.

The morchandise furnished and services rendered covered
a period of time from August 10th, 1927 to December 22nd,
1928. All purchases were made by and services rendered at
the instance of R. W. Ide, then Director of the Department of
Public Welfare, or his authorized representative. On January
22nd, 1929, Mr. Rodney H. Brandon succeeded Mr. Ide as the
director of such department.

Claimant’s declaration was not filed until March 30th,
1931. After the filing thereof, the Attorney (General requested
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an investigation and report from the Department of Public
Welfare. lHon. Rodney Brandon, then direetor ol suel de-
partment, advised “‘that a =earch of the records of this
department does not discelose any reference to the items men-
tioned in this elnim,  ‘There are no requisitions or invoices
on file whieh refer to the items listed, and we are unable to
cheek the invoice numbers. The dates mentioned are all prior
to my appointment as dircctor.”’

The evidence fails to show that any requisition for the
mercehandise and serviees in question was ever issued by the
Department of Public Welfare, and fails to explain why the
claim was not presented in due tine, and paid out of the
proper appropriation. Claimant was charged with notice of
the fact that appropriations are made by the General Assemn-
bly to cover the expenditures of each departiment for a perviod
of only two years, and that all claims should be presented
before the appropriation made for the payment thereof has
lapsed. If the items in question constituted a proper claim,
they should have been paid by the depariment from its 19:27.
1929 biennial appropriation, which appropriation did naot lapse
until Sepfember 30th, 1929. There was, therefore, a period of
over nine months in which payment of the whole aceount
could have been made by the department, but so far as the
record shows, no effort was made to secure an adjustient of
the account, or even file a elnim therefor, until the filing of
the deeclaration on March 30th, 1931.

Public policy requires that claims of this character be
presenied within a reasonable time in order that they mayv he
checked by the proper officials, and in order that they may
be paid out of the proper appropriations made for that pur
pose. By its delay in presenling its claim, the claimant in
this case has put the State in a position where it is unable to
check the same and determine from the records of the proper
department whether the merchandise in question and the
services elnimed to have been rendered were aetually rocoived
by the State.

It appears from the record, therefore, that the elaimant
has been guilty of such laches as will bar it from maintaining
its claim at this time, and the claim is therefore dismissed.



MiINER r. STATE OF ILLINOIS. 185

(No. 1956—Claimant awarded $£500.00.)
ieonge F. Mixer, Claimant, vs. STaTE oF Irnrinois, Respondent.
Opinion filed May 15, 1933.

Arruuvr I, Isnagl, for claimant.
Orro KeErNER, Attorney General; Carn I Dierz, Assistant

Attorney Genoral, for respondent.

FLEs AND BALARIER—then award may be made for salary. Where claim-
ant, a civil service employee of the Department of Agriculture was wrong-
fully discharged and removed from his position, and upon hearing by Civ{l
Service Commission it was ordered that he be reinstated and paid all back
salary, an award will be made for salary provided for such position, for the

time lost on account of such wrongfui remosal.
Mr. JusTtice Vause delivered the opinion of the court:

The stipulation entered into between counsel for the claim-
ant and the Attorney (General shows the following to be the
material facts in this case. About December 14, 1914, the
clnimant was certified and appointed to the position of Chief
Clerk in the office of the State Food Commiesioner (sinee 1917
Division of Foods and Dairies, Department of Agriculture)
and held such office and performed the duties thercof until
March 14, 1932. On this date claimant was given a discharge
notice by the Director of Agriculture on the ground that he
was physically unable to fulfil the duties of the position, but
within five (5) days thereafter, claimant filed with the Civil
Service Act, a petition for a hearing on the dismissal charges;
that a hearing was held by the Civil Service Commission on
April 19, 1932, and on May 10, 1932, the Commission rendered
an officlal opinion that the claimant had been discharged for
political reasons and ordering claimant reinstated to his posi-
tion and ordering the Director of the Department of Agricul-
ture and the Superintendent of the Division of Foods and
Dairies to cause all back salary to be paid to the claimant;
that a copy of the proceedings before the Civil Service Com-
mission was received by the claimant on May 20, 1932, and
he reported on that date for work as chief clerk, and con- -
tinued until July 9, 1932; that claimant has not received from
the State or any department thereof his salary as chief clerk
for the months of April and May, 1932; that the salarv of
chief clerk in the Division of I'oods and Dairies was fixed
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by the regular biennial appropriations for ordinary and con-
tingent expenses of the Department of Agriculture by the
Fifty-seventh General Assembly at Three Thousand Dollars
($3,000.00) per annum, and that claimant received his salary
at the rate of T'wo Hundred Fifty Dollars ($250.00) per month
prior to April 1, 1932, and subsequent to June 1, 1932; that
a verbal demand was made by claimant for such back salary
upon the Department of Agriculture; that the Direetor of the
Department of Agriculture on July 1, 1932, sent to the claim-
ant copy of an opinion of the Attorney General which showeod
that a voucher was issned by the Department of Agriculture,
payable to the claimant for salary for the months of April
and May, 1932, from the department’s appropriation for extra
help, and the Attorney Ueneral’s opinion was that payment
of such back salary could not he made from a departmental
appropriation for extra help; that no further claim was ever
presented or any other demand made for the payment of such
hack salary except as made by the filing of the deeclaration
in this eause,

The chief clerk’s salary for the months of April and May,
1932, having been exhausted and the dircetor having no ap-
propriation from which to pay the back salary for the months
of April and May, 1932, it was found impossible to comply
with the order of the Civil Service Commission requiring pay-
ment to claimant of the back salary for the months of April
and May, 1932, Under these facts it is the opinion of the
court that the claim of the claimant in the sum of Five Iun-
dred Dollars ($5600.00), under the facts and circumstances
presented in this case, should be allowed, and claimant is
thercefore awarded and allowed the sum of Iive Hundred
Dollars ($500.00), :

(Nos, 1894-2002, Consolidated—Claimants awarded $7,5660.00.)

CHARLES J, SINN, ADMINISTRATOR, No. 1994, MARGARET BEAL ET AL..
No. 2002, Claimants, vs, StaTe or ILLINoOIS, Respondent.

Opinton filed May 15, 1933.
Maxsriernn & Cowaxn, for claimants.

Orro KERNER, Attorney General; Cari Dierz, Assistant
Attorney General, for respondent.
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PERSONAL INJURY—1chen award will be made for personal injurics resulls
1ng in death—[llinois National Guard. Where claimants’ intestate suffer in-
jurtes in line of duty resulting in death while members of Illinois National
Guard, an award will be made under authority of Military and Naval Code
and the Workmen’s Compensation Act used as a basig {n determining the

amoint to be allowed.
Mr. Jusrtice Lanscorrt delivered the opinion of the court:

The facts in the above entitled eases, exeept as hereinafter
noted, being the same, we will consider the cases together,
f3oth eluimants seek to recover compensation under the Mili-
tary and Naval Code of Hlinois for the death of Private
Marshall Beal, aged twenty-four, a member of Company 15",
130th Infantry, National Guard, Peoria, Illinois, and Private
Riehard J. Sinn, aged thirty, member of the sume Company
and Infantry, hoth residing at Peoria, Illinois.

On Sunday morning, July 31, 1932, about. 8:00 a. m. both
Private Beal and Private Sinn, with certain other members of
the Peoria guard units voluntarily assembled, pursuant to
custom, at the armory on North Adams Street, Peoria, for the
purpose of journeying to the target range for instruetion in
rifle fire. Certain members of the guard who owned automo-
biles were requested to carry as passengers, other designated
members. Both Beal and Sinn were directed to ride with
Private Roland Streitmatter, who was driving his car. Other
members of the guard in the same car were Privates Victor
Flaust and Virgil Meissenheimer. The target range was
located at about six miles northwest of the City of Peoris,
and while enroute thereto, an accident occurred when Streit-
matter drove his car at a high rate into the rear of another
car on the same mission which had stopped. The road was
narrow and very dusty, and the accident happened at the
approach of a sharp enrve about a quarter of a mile from the
range,

The facts are not in dispute and the Adjutant General of
Illinois, C. E. Black, under date of November 2nd, 1932, made
the following report to the Attorney General:

“Dear 8ir: In reply to your inguiry of October 20th, regarding the facta
contained {n the declaration of Arthur RBeal, Admr.. et al. v8. State of Illinois,
No. 2002, in the Court of Claima, you are informed that on July 31, 1932,

Private Marshall Beal, a member of Company ~“E~, 120th Infantry, while on
his way to the rifie range, sustained an fnjury, due to an automobile accldent,

which resulted in his death,
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The record of the DBonard, which reported the aceident, indicates that sev-
eral cars were proceeding in convoy to the rifle range, As the Jeading car
approached a steep hill, It was met on a sharp turn by another car, which
was headed in the opposite direction, The driver of the leading car of the
convoy turned his car out in order to avofd a colligsion. In so doing, his cay
was foreced into the bank on the rizht side of the rond. On account of a cloud
of dust, cnused by the flrst car overturning, the cars in the rear of the convoy
were unable tn avold piling into the bank, ‘Fhe last car, in which the soldier
Beal was riding, craghed into the cars in front of 1. It was biadly wiecked
and the collision resulted in sericus injury to three (3) members of Company
“E*, one of whom was Private Marshall Deal, who suffered o fractured skull
and fractured right wrist, from the effects of which he died at 11:05 A M,

August 2, 1432,
The expense for hospltalization and medicnd earve of this soldier has heen

defrayed by appropriated funds made to this Department.”

A similar report was made concerning Sinn, except the
Adjutant General ineluded in that report, the recommenda-
tions of the hoard to the cffect that upon filing declaration in
the Court of Claims for damages for the death of elaimant '
son, there should be paid to the claimant, the sum oi" Fifty
Dollars ($50.00) per month for cach and c¢very month until
June 30, 1933,

The expense for hospital and medienl eare in hoth cases
had been defrayed by appropriated funds made to Adjutant
General’s Department., It appears from the cevidence that
the sum of $50.00 per month had been paid by the Adjutant
Gencral from his emergency fund covering the period from
October 1, 1932, to June 30, 1933; the payment for June not
having as yet been made, but it is the intention of the depart-
ment to make the same,

In the Sinn ease, therefore, the sum of $4350.00 in full
would have been paid by July first.

In the accident, Soldier Sinn suffered a fractured skull,
from the effects of which he died at 6:05 p. m. on the day of
the nccident.

By virtue of Scction 11 of the Military and Naval Code,
this court has jurisdietion to hear and determine any clain
made by the heirs of an officer or enlisted man of the National
Ciunrd, killed while performing his duty., The c¢lnim in both
cases arising against the Stafe is for financinl aid or assist-
ance * * * as the merits of each case may demand. 1t
appears from the cvidence that both soldiers were in line of
- duty on authorized detail at the time of the aceident resulting



SINN ET AL, v. STATE OF ILLINOIS. 189

in their deaths, They were hoth therefore performing their
duties us guardsmen in pursuanee to orders of the Commander-
in-Chief of the Hlinois National Guard, and in such cases, this
court looks to the Ilinois Compensation Aet as a basis for
fixing the amounts allowed.

In the Beal case, the record shows that the deceased had
been gaintully employed at the Keystone Steel and Wire
Company of Peoria over a period of several yvears prior (o
his death and that he contributed tfrom $40.00 to $50.00 per
month to the support of his widowed mother. He left insur-
ance in the sum of $2,000 which was paid to her and therefore
cmergencey payments were not paid to the mother as in the
Sinn ease. The record shows that his mother, Margaret Beal,
aged 63 vears, had no independent means at all of any kind
or character from which to support herself prior to her son’s
death and that she was solely dependent upon her son for
assistance. There were other children in the family but they
had contributed little and most irregularly. The mother
owned no property and had lived upon the proceeds of the
life insurance poliey paid her at the time of her son’s death
up to the hearing.

The Attorney (eneral recommends that in the Beal case,
the claimant be awarded a sum not to exceed $4,000.

In the ease of Sinn, it appears that he had been gainfully
employed as an accountant and book-keeper with various
Peorin firma for about four years prior to his death, earning
from $18 to $20 per week, and had contributed to the support
of his parents. In this case, the sum of $£50.00 per month had
been allowed for eight months and another $50.00 would be
paid by the Adjufant General’s office on July first to take eare
ot cmergoney necds.

We make the same finding in the Sinn case as we do in the
Beal case, with the exception that we deduet the sum of
$450.00 from the sum of $4,000, and recommend that an ap-
propriation be made in the Beal case of £4.000 and that an
appropriation be made in the Sinn case of $3,550.00.
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(No. 2081 —Claimant awarded $4,000.00.)

Hennert B, Jamisox AxD Canoning G Jayicon, Claimants, rs. STATE
or TLLINots, Respondent,

Opivion fited Muay 13, 1033,
Jack, Irnwix & SEineENBERG, for elaimant.

Orro Kerxker, Attorney Gienceral; Carn Dierz, Assistant
Attorney General, for respondent.
Mintrany senvict—personal injury-—when mweard witl he made for death

of member of Hlineis National Guard, An award witl be made for the death
of a member of the Ilinois National Guard who is killed {n line of duty.

Mr. Jesrmice Varse delivered the opinion of the court :

This is a claim for the allowance of damagzes for the death
of claimant’s son, Thomas (. Jamison while in line of duty
as a private of Company ““I5°°, 130th Infantry, Illinois Na-
tional Guard.

It has been stipulated between the attorneys for the
claimants and the Attorney General that the evidence taken
on the hearing before the Militnry Court, which has been duly
transeribed and certified to this court, may bhe duly consid-
ered in licu of depositions which might be lawfully taken and
considered in thé final determination and deeision of this case
upon its merits,

In the statement filed by the Atterney General, it is ad-
mitted that the claimant in his statement, brief and argument
properly states the facts and circumstances surrounding the
cause of death.

The undisputed evidence of record discloses that Private
Jamison, as member of Company ““15°°,130th Infantry, 1llinois
National Guard, at the time of his death on February 8, 1933,
was with his Company on active mine strike daty in Christian
County, Illinois, pursuant to orders from the Governor of
Illinois duly transmitted to the Adjutant General of the
State; that while on sueh duty he was shot and instantly
killed by the accidental discharge of an automatic rifle in the
hands of another private of the same Company; that at the
time of his death private Jamison was where his general
orders required him to be and was under the direct orders of
his superior officers and was in line of active military duty
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under such orders. This court under such circumstances has
jurisdiction by virtue of Section 11 of the Military and Naval
Code of THinois to adjust such a claim as the merits of the
case may demand.

Considering the evidence and the stipulation of the facts
in the above entitled cause, we are of the opinion that the

clanimants are entitled to an award in this ease and that under
the circumstances in evidence a reasonable award would be

Four Thousand Dollars ($4,000.00).
It is therefore the judgment of this court that claimants
are awarded the sum of Four Thousand Dollars ($4,000.00).

(No. 1752—Claim denied.)
J. B. Bruxs, Claimant, ve. STATE oF ILLINOIS, Respondent.
Opinton filed May 23, 1933.

WaLter 5. LINpoRrEN, for claimant,

Orro Kerner, Attorney (eneral; Carn Dietrz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION AcT—ichen no award will be made. ‘The ques-
tions and principles involved herein are the same aa discussed and decided
in Cradtree va. State, No. 2046, supra, and the decinion in that case governs

in the present case.

Myr. Cmier Justice HolLLErICH delivered the opinion of the
court:

Prior to and on the 12th day of October, A. D. 1929, the
claimant was employed as an attendant at the Klgin State
Hospital, Elgin, Illinois. He claims that on said date, while
in the performance of his duties, he sustained an injury to his
right hand by coming in contact with a rusty screen wire, re-
sulting in an infection which necessitated several incisions
and resulted in a ninety per cent (909%) loss of the use of
such hand; and makes claim for compensation under the pro-

vitions of the Workmen’s Compensation Act.
The injuries in question were sustained on October 12th,

1929, and the evidence fails to show that any claim for com-
pensation was ever made. The declaration was filed in this

(‘ourt on March 31st, 1931.
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The Attorney Gieneral has filed a motion to dismiss the
claim for want of jurisdiction on the following wronnds, to-
wit ;

1. The failure of the elaimant to make claim for compen-
sation within six months atter the accident.

2. The failure of the claimant to file n declaration or ap-
plieation for compensation within one year after the date of
the injury; as required by the terms and provisions of Sce-
tion Twenty-four (24) of the Compensation Aet.

The same question was presented in the case of Fibert J.
Crabtree vs. State, No. 2046, decided at this term of conrt,
and a similar motion was presented by the Attorney General.
The question involved was thoroughly considered by the court
in that ease and the court there held that the terms and pro-
vigsions of the Workmen’s Compensation Act, so far as they
are applicable, must be considered in cases of this character,
the same as though such terms and provisions were incor-
porated bodily in the Court of Claims Aet; and that a com-
pliance with the aforementioned terms and provisions of See-
tion Twenty-four (24) of the Compensation Act is a condi-
tion precedent to the right of the claimant to maintain his
proceeding in this court.

The court in the decision of this case must be governed
by the same principles of law.

The claimant having failed to make claim for compensa-
tion within six months after the accident, and having failed
to file his applieation or declaration in this court within one
vear after the injury, or within one year after the date of
the last payment of compensation, this court is without juris-

dietion to proceed with the hearing.
Tt 15 THererore Orperen, ‘That the motion of the Attorney

(ieneral to dismiss be sustained, and the claim is hereby dis-
missed,

(No. 1781—Claimant awarded $1,140.00.)
Lyasax Prinires, Claimant, ve, STaTE o TrLiNo1s, Respondent.
Opiniun filed May 23, 1033,
CrarLES F. FirzeeraLy, for elaimant.

Orro KerNER, Altorney General; Canrtn Dierz, Assistant
Attorney General, for respondent.
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WIHEN AWARD MAY BE MADE FOR PERSONAL INJURY SUKTAINED BY MEMUER

or IrLiNoIs NATIONAL GUARD IN LINE oF prTy—Workmeoen's Compensation Act,
Where the evidence shows that claimant sustained personal injuries while in
the performance of his duties as a member of the Illinois National Guard, an
award may be made therefor and the amount computed under the provisions

of the Workmen's Compensation Act.
Mr. JusTtice Linscorr delivered the opinion of the court:

C'laimant filed his claim with the Secretary of State,
August 22, 1932, alleging that on the 3rd day of August, 1929,
he was o member of the Tank Company, 33 Division, Illinois
National Guard, and on that date was on duty as a member
of the Illinois National Guard with a convoy of trucks on the
way to Camp Grant from Maywood, Illinois; that they were
travelling west on Route 5§ in the vicinity of Bartlett, Illinois,
when one of the trucks of the convoy stalled on the highway.
Claimant and the Sergeant in charge, went back to repair
the stalled truck. The truck was parked on the northerly
side of said road, facing west and the claimant and the Ser-
goant parked their car on the south side of the road facing
cast. After repairing the truck, the claimant started to walk
across the cement road and was struck by a car driven by a
civilian. He was taken to St. Joseph’s Hospital, Elgin, 11li-
noig, suffering from a slight concussion and abrasion of right
ear and face, right hip, left shoulder, posterior fractured
tibia, and right at the junction of middle lower third; frac-
tured fibula, right upper third and lower third had Blebb’s
abrasions, covering area of six inches long and four inches
wide over area. This report was signed by Major Stett and
by Captain Arthur W. C. Hollings. Four days later he was
taken to St. Anthony’s Hospital, Rockford, Illinois, where he
remained for about ten months. After leaving the hospital
in Rockford, he was returned to Chicago and placed under
the care of Dr. Benedict Aron, and from thence on, he was
under Dr, Aron’s care. Dr. Aron testified as to the extent
of the injuries. His record shows that on August 3, 1929,
he saw the claimant at St. Joseph's hospital, Elgin, 1llinois,
the accident having occurred about 6:30 o’clock a. m. near
Bartlett. ¥e was discharged by the doctor on June 30, 1932,
various operations having been congidered necessary.

Claimant did not bring any action against the civilian who
ran into him, and not enough facts were set forth in the
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evidence to determine whether or not there would be any
liability on the part of the civilian. No question arises about
the facts.

To the declaration, the Attorney General, on April 20,
1933, filed a statement, and included therein, that the follow-
ing payvments had been made to the claimant in this casce:

By the Federal Government:

St. Joseph's Hospltal, Elgin, Ill........cvvviv.n. $ 36.75
Pay to Private Phillips durlng hospitalization. .. 165.00

B 11 € - 1 e e $£201.55H

By the State of Illinois:

Medical services....... ettt e s e et n e e s $ 979.00
Hospital services.. ... ..o iiitinennonnessennns 1,234.00
Pay it it ettt e reara e 329.256

TOtal L B N N B N #2280 80 LR I R I R A L L I O B S A ] ’2.5"2-25

This claim for compensation arises under Seelion 11,
Article XVT of the Military and Naval Code of the State of
Illinois, which in part provides that in every case where an
officer or enlisted man of the National Guard ““shall be in-
jured, wounded, or killed while performing his duty = =~ °
in pursuance of orders from the Commander-in-Chief, said
officer or enlisted man * * * ghall have a claim against
the State for financial help or assistance, and the State Court
of Claims shall act on and adjust the same as the marita of
stich case may demand.”’ (Par. 143, Chap. 129, Cahill’s 111,
Rev. Stat. 1931.)

It appears from the evidence that in civil life, the elaimant
was employed by the Public Serviece Company, in the eapacity
of a collector, and received $35.00 per week as compensation
therefor. At the time his deposition was taken, he was back
in the employ of the Public Service Company at the same
wages,

Ilis doctor gives as his opinion that the claimant has a
permanent partial loss of the use of his right leg to the ex-
tent of 40 per cent. During the performance of his dutics
prior to the accident, the claimant testified that he used an
automobile part of the time. TIe has an actuanl deformity of
the right leg by a shortening of two and one-half inches: o
turning in of the right foot to the extent of twenty-five de-
grees inwards, due fo an improper alignment of the bones
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at the time of re-setting the leg, and a bulging outward at
point of fracture, and it is not possible to obtain any adjust-
ment or corrective appliance to overcome the existing con-
dition, except a higher heel possibly a thicker sole on his shoe.
No claim is made for temporary total incapacity during the
time claimant was recovering trom the effects of the injury.
i1 had already received from the Government under the pro-
vicions of Section 10, Article XV of the Military and Naval
Code, the sum of $494.25 in full for temporary total dis-
ability., Claimant received $1.00 per day while on active duty.
e admits having received compensation both from the Ied-
eral Government and from the State of Illinois for medical
services, hospital services, and loss of time while unemployed.
I{e is elniming compensation under the [llinois Compensation
Aect on a basis of $£356.00 per week, the amount that he was re-
ceiving in private employment. The Assistant Af{torney Gen-
eral recommends that he be awarded a sum not to exceed
%1.140.00 as full compensation for permanent disability.

In this case the claimant is asking for the sum of $5,000.00
as damages. This claim for compensation arises under Sec-
tion 11, Article XVI of the Military and Naval Code of the
State of Illinois, which in part provides that in every case
where an officer or enlisted man of the National Guard “‘shali
be injured, wounded, or killed while performing his duty in
pursuance of orders from the Commander-in-Chief, said
officer or enlisted man * * * shall have a claim against
the State for financial help or assistance, and the State Court
of Claims shall act on and adjust the same as the merits of
cach case may demand.’”’ There can be no question here but
what the claimant was in the performance of military duty
and acting under proper orders at the time of the accident.
e was confined to the hospital for a period of ten months
following the accident and all of his hospital and medical ex-
penses totalled $2,249.75. This amount was paid by the State
Federal Government. 1If claimant had received the same in-
jury while in private employment, the Workmen’s Compensa-
tion Aet wounld have controlied. A member of the National
Guard in the performance of his duty, is in fact a State em-
ployee.

We, therefore, by analogy use the Compensation Act as
the measure of damages in this instance, and under the terms
of Secction 8 (e) 16 of the Workmen’s Compernsation Act, the
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claimant would be entitled to $£15.00 per week for a period of
76 weeks or a total compensation of $1,140.00 for 40 per cent
loss in the use of his right leg.

We Tuererore, Recommend that an appropriation bhe
made in the sum of $1,140.00 in favor of Lyman Phillips.

(No. 1885-—-Claim denied.)

ALicE Bixrer, Claimant, v~ StaTe o Turnivois, Respondent.
Opinion fitced May 23, 1933.

Jerome R, I'ixgLe, for claimant.

Orro Kerxer, Attorney General; Cann T, Dierz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION ACT-—when cotrt has no jurisdiction, The filing
of a claim for compensation under Workmen's Compensation Act within the
time provided in the Act is jurisdictional and n condition precedent to the
right to maintain a proceeding under the Act.

SaME—demurrer. Where a declaration on {ts face shows that no claim
for compensation under Workmen’s Compensation Act was made within six
months after the necident and that no compensation has been paid, demurrer

wlill be sustained,
Mr. Jusrice Vausk delivered the opinion of the court:

This is a claim for the allowanee of compensation for an
injury received by the claimant while operating an electrie
power driven food cutlting machine containing rotary knives.
She was injured on July 6, 1931, while employed as an at{end-
ant at the Alton State Hospital, Alton, ilinois, an institution
operated by the State of Illinois through its Depuartinent of
PPublie Welfare.

The Attorney Ueneral has made a motion to dismiss this
case beeause no elnim for compensation was made within six
(6) months from the date of the alleged nceident and injury.
The claimant filed a verified declamration in this court on
Mareh 4, 1932 in whieh it is alleged that the aceident from
which the injury resulted, happened an the 6th day of July,
1931, Tt is further alleged on page 2 of the declaration as
follows:

“Your petitioner further represents to the Court that she has never pre-

sented this claim to any State Depnrtment, or State Oflicer of the State of
Illinols, or to any person, corporation, or tribunal, of any kind or character,
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and that she has not, nor has any persnn for her received any payment on
account of such claim, and there are no other persons who have any interest

in said claim.
“Your petitloner further avers that she is damaged in the sum of One

Thousand ($1,000.00) Dollars on account of the injury received by her herein
set forth, and therefore she brings this suit, etc.”

In the case of City of Rochelle vs. Industrial Com., 332 111,

386 on page 391, it is said:

“Cahill’s Stat. 1925, p. 1190; Smith’s Stat. 1925, p. 1292; provides that no
proceedings for compensation under the Act shall be maintained uniess c¢laim
for compensation has been made within six months after the accident. The
making of a claim for compensation 18 jurisdictional and a condition preccdent
to the right to maintain a proceeding under the Compensation Act.”

We are not justified, in deciding cases in this conrt, in
overruling decisions of the Supreme Court on the ground of
social justice and equity of any other pretext.

Accordingly the demurrer of the Attorney General is sus-
tained, the claim is denied and the suit iz dismissed.

(No. 1941—Claimant awarded $900.00.)
GLENN BoND, Claimant, vs. STATE oF JLLINOIS, Respondent.

Opinion filed May 23, 1933.

Vicror HemMpHILL, for claimant.

Orto KerNER, Attorney (General; Carn Dierz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION AcT—1rhen mwward will e made, Where claim.

ant sustains accidental injurics arising out of and in course of employment,
while engaged as n State employee In extra hazardous undertaking, an award

wlill be made under provisions of Workmen'’s Compensation Act.
Mr. Cuier Justice HouLericir delivered the opinion of the

court:

Prior to, and on the 9th day of Oectober, A. D. 1931, the
clnimant, Glenn Bond, was employed by the State of Illinois
in connection with the construction of durable hard-surfaced
roads, and on said date, while he was greasing one of the
pumps used in connection with such work, the fingers of his
right hand became entangled in the gears, and were severely
crushed, and in consequence thereof it became necessary to
amputate the thumb at the first joint, and the first finger at the
sccond joint. HHe remained in the hospital for about a week
and under the doctor’s care until November 29th, 1931, at



103 Boxp 1. ST1aTE oF JLLINOIS,

which time he was discharged. Al physicians’ bills and hos-
pital bills were paid by the respondent.

At the time of the aecident, his wages were at the rate
of Twenty-four Dollars ($24.00) per week, and after the acel-
dent he was paid compensation for temporary total disability
at the rate of I'welve Dollars ($12.00) per week {rom the
time of the accident to the date of his discharge.

The work in which claimant was cengaged was extra-
hazardous within the meaning of Paragraph one (1) or See-
tion three (3) of the Compensation Acet (Cily of Rock 1sland
vs, Ind. Com., 287 Ill. 76), and he is thercfore entitled to com-
pensation under the Act for such loss of use of the thumb and
first finger of his right hand, as may be shown by the evidence,
provided he has brought himself within the requirements of
such Aect.

The Attorney General has filed a motion to dismiss the
claim for want of jurisdiction on account of the failure of
claimant to make claim for compensation within six months
after the date of the accident, as required by Section twenty-
four (24) of the Compensation Aect.

¢ Since the entry of sueh motion and pursuant to leave of
court, the claimant has introduced additional evidence prov-
ing conclusively that claim for compensation was, in faet,
made within six months from the time of the accident in
accordance with the requirements of Section 24 of the Com-
pensation Aet. The motion to dismiss is, therefore, overruled
and denied.

The Attorney General having submitted the case for hear-
ing on the merits, and the Siate having failed to plead, a
general traverse of the deelaration is considered filed under
the rules of this court.

Under the faets as hercinhefore set forth, and pursuant to
the provisions of Section 8E, Paragraphs one (1), two (2)
and six (G), the claimant is entitled {o compensation at the
rate of Twelve Dollars ($12.00) per week, for thirty-five (315)
weeks for the loss of the first phalange of his thumb, and for
forty (40) weeks for the loss of the second phalange of the
first finger, to-wit: the total sum of Nine Hundred ($900.00)
Dollars,.

Award is, therefore, made in favor of the claimant for the
sum of Nine Hundred ($900.00) Dollars.
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(No. 2009——Claimant awarded $1,000.00.)

ALICE CAVvENDER, A MINoR. BY CHESTER I.. CAVENDER, HER FATHER AND
NexT Frienp, Claimant, ve. STATE oF ILLINOIS, Regpondent.

Opinion flled May 23, 1033.
CresTER K, Kixo axp Caru N. WEILEPP, for claimant.

OrTto KERNER, Attorney General; Cari Dierz, Assistant
Attorney General, for respondent.

PERSBORAL INJURY—S8tulc not liable for nepligence of employces—czception
to rule. Where the evidence shows that a child of the age of five years, sus-
tained serious and permanent injuries as the result of stepping into hot tar,
which had been poured into expansion point on State road, by employeces of
the State and left unguarded and without any warning signs indicating the
presence and danger thereof, the acts of the State employee are considered
grossly negiigent, reckiess and wanton and within the exception to the general
rule that the State is not lirble for the negligence of its employeea and an

award may be made.
Mr. JusTtice Vause delivered the opinion of the court:

This is a claim made for damages arising from a personal
injury to Alice Cavender, age five years, resulting from burns
to her left leg when she accidentally stepped into an expan-
sion joint four inches wide and nine inches deep filled with
hot liquid asphalt, which had been deposited and left uncov-
cred and entirely unguarded by the maintenance men of the
Division of Highways, Department of Public Works and
Buildings of the State of I1llinois, while completing construec-
tion of a hard surfaced road, on November 9, 1931, on State
Bond Tssue Routfe No. 48, which road adjoined the furm home
of claimant and her parents. The work was done about 1:30
p. m, of that day and about 3:00 p. m. of the same day, claim-
ant, accompanying her mother, was walking over this road on
the way to the house of a neighbor and accidentally stepped
into the expansion joint. The ankle of the left leg was burned
completely around and burns extended up some distance
toward the knee. A portion of the burns were second degree
burns. Daily medical treatments were required from the date
of the injury to February 11, 1932. Total medieal expenses
incurred amounted to One Hundred Fifty-eight Dollars
($158.00). The burns have completely healed, leaving scar
tissue which is sensitive. This limb is somewhat smaller at
the place of the injury due to sloughing away of the tissues.
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In the opinion of the only medieal witness this condition is n
permanent one,

This court has repeatedly held that the State is not liable
for injuries resulting from the negligent acts of its employees,
agents or servants in the exereise of governmental functions.
This court has also rcecognized an exception to this rule in
certain exeeptional cases. In order to bring a claim within
this exception the injuries must be directly attributed to the
grossly negligent, reckless or wanton acts of an agent of the
State and the claimant must be free from all contributory
negligence in reference o the injury. 'The undisputed facts
as disclosed by the record in the instant case at bar are sulli-
cient to bring the case within the exeeption.

One of the claims for compensation made is on bhehalf of
Oma Cavender, the mother of the injured clild, for care and
nursing of her injured daughter subsequent to the injury.
In performing that serviee she was performing her duty as
a mother for her child who had met with an unfortunate neei-
dent. That feature of the elaim is without merit and will he
denied.

Another claim is for reimbursement of the father, Chester
Cavender, on account of loss of time ineurred in taking his
daughter to the doctor for medical treatment and ftor the
costs of this transportation. This portion of the elaim also
is denied.

It is therefore the opinion of this court that the claimant,
Alice Cavender, be awarded the sum of One Thousand Dollars
($1,000.00), payment thereof to be made to her legal guardian,
duly appointed by the proper court with satisfactory proof
of such appointment and gualification.

(Nos. 2017-2018-2083-2040, Consolidated—Clnimants awuarded $272.50.)

ITanny A, ATweLn, No. 2017, Westeny Newsraren Uvion, No. 2018,
Winrr Sanes Boox Comraxy. No. 2083, Towx Cexter DBuinniNag
C‘orp., No. 2040, Claimauts, rs. STaTE or ILLINOIS, Respondent.

Opinion filed May 23, 1038.

('LAIMANTS, pro sc.

Orro KERNER, Attorney QGenecral; Carin Dierz, Assistant
Attorney General, for respondent.
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CoxTrAaCTS—0rpenscy of Hlinois Georyge Washingion Bi-Centennial Com-
mission—ichen uvward will be made fur., Where Act creating Commission
provided that it be allowed actual expenses, an award will be made, where it
appears that at time of incurring snme, there was sufficient in apprnprlatlon
to pay same, but before presentment of bills same became exhausted, where
amount is unquestioned and Attorney General recommends payment.

Mr, JusTtice Linscort delivered the opinion of the court:

These clnimants all appeared for themselves and we have
consolidated the claims, for the reason that they arise as
cexpenses incurred by a temporary bhody ereated by an Aet of
the Fifty-seventh General Assembly, approved June 26, 1931,
to be known as the Illinois (George Washington Bi-Centennial
Commission. The purpose of this commission, consisting of
fifteen members appointed by the Governor and serving with-
out pay, was to cooperate with the United States Commission
in celebrating the two hundredth anniversary of the birth
of George Washington.

The Act creating the commission provides that ¢*Such
commission shall receive no compensation for this service but
shall be allowed the actual expenses incurred in earrying out
the provisions of this Act.’” The sum of Five Thousand
Dollars  ($5,000.00) was appropriated for such expense.
(1. 1931, p. 41.)

After the declarations were filed, the Attorney General
requested an investigation and report concerning cach claim
and reeeived from William C. Thon, chairman of said com-
mission, substantially the following report:

“Dear 8ir: I beg to acknowledge receipt of your letter in referepce to
the nbove claims and in reply wish to state that I have carefully investigated

our Bl-Centennial Commission records as to the correcthess of each f{tem
claimed to be due. T find balances remaining due and unpald as follows:

To Harry A. Atwell, for photographic service............. . $ 17.90
To Western Newspaper Union, for printing of the State pro-

gram of the Commission.........c.cc..... Ceraean vessanns 67.66
To Wirth Sales Book Co., for typewriter rental ....... veens 18.00

To Town Center Bldg. Corp., for office rental of Commlission 178.05

The above items are for goods, services and rental ordered
and received .by the commission. They were all contracted
for by the commission before its appropriation became
cxhausted; however, the bills covering the above balances
were not presented for payment until subsequent to that time
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and henee could not be paid.  The claims are all fair and rea-
sonable and I trust they may be allowed.”’

When these services were contracted, there was undoubt-
edly a suflicient unexpended balance stlll remaining in the
upproplmnon. but before the bills could be presented, the
appropriation had become exhausted. Unquestionably these
bills are proper, and the Attorney (eneral recommends that
cach claimant be awarded the amount of his claim in full
settlement.

We, therefore, make an award to Harry A. Atwell, for
photographie serviee, the sum of $£17.90.

To Western Newspaper Union, for printing of the State
program of the Commission, the sum of $57.65.

To Wirth Sales Book Co., for typewriter rental, the sum
of $18.00.

To Town Center Bldg. Corp,, for office rental of Commis-
sion, the sum of $178.95, and recommend that an appropria-
tion be made for the respeetive nmounts.

Respectfully submitted.

(No. 2019—Claimant awarded $2,077.44.)
Crnarces F. Cunrtis, Claimant, rs. StaTe oF ILnLiNois, Respondent.
Opinion filed May 23, 1033.

Parker, Cox & EagLETON, for claimant.

Orro Kerner, Attorney General; Carn Dierz, Assistant
Attokney Genceral, for respondent.

WORKMEN'S COMPEXRATION AcT—twhen award will be made. Where it I8
undisputed that claimant received nccidental injurles, arising out of and in

course of employment, while engaged in extra hazardous occupation, an award
for compensation therefor will be made under provisions of Workmen’'s Com-

pensaation Act.

Mr. Cuier Justice HoLLerich delivered the opinion of the
court:

For more than three years prior to, and on the 22d day of
June, A. D. 1932, the c]mmant Charles F'. Curtis, was in the
employ of the Dwnslon of ITighways, Dopartment of Public
Works and Buildings, State of Illinois, as maintenance
patrolman, and on the last mentioned date was working on
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Section 732, S. B. I. Route No. 33, Jasper County. While in
the performance of his duties, and while engaged in making
repairs on the conerete roadway with a liquid asphalt prep-
aration called ‘“Colos’’, a portion thereof spiashed into his
right eyve, causing severe burns which eventually resulted in
the total loss of the vision of such eye. All medical attention
was furnished by the respondent.

It is admitted by the Attorney General that the work upon
which the claimant was engaged at the time of the injury was
of such a nature as to bring him within the terms and pro-
visions of the Workmen’s Compensation Aect of this State,
and he is therefore entitled to compensation in accordance
with the terms and provisions of such Act.

I1is salary at the time of the injury was One Hundred
Twenty-ive Dollars ($125.00) per month, or Twenty-eight
Dollars and Eighty-five Cents ($28.85) per week, and he had
three children under the age of sixteen years at the time of
the accident.

From the evidence it appears that the period of temporary
total disability was fourteen (14) weeks, and that claimant
sustained the total loss of the sight of his right eye. During
the period of disability he received his full salary of Twenty-
cight Dollars and Eighty-five cents ($28.85) per week, which
sum must be deducted in computing the amount of his award.

Claimant is therefore entitled to compensation at the rate
of Eighteen Dollars and Seventy-five Cents ($18.75) per
week for the period of one hundred thirty-four (134) weeks,
for temporary total disability and for specific loss as herein-
before set forth, in accordance with the provisions of Para-
graphs B and I of Section eight (8) of the Compensation
Act, less the salary paid him as herceinbefore set forth; such
amount to be commuted to an equivalent lump sum in accord-
ance with the provisions of Section nine (9) of the Compen-
sation Act. As we compute if, the net amount due the claim-
ant after commutation to a lamp sum as aforesaid, is
Two Thousand Seventy-seven Dollars and Forty-four
($2,677.44).

It 18 Toererore OrpeREDp, That claimant be awarded the
sum of Two Thousand SBeventy-seven Dollars and Forty-four

Cents ($2,077.44).
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(No. 2020—Claimant awarded $2,801.66.)
Manry I Korter, Claimant, r«. Stare or InniNors, Respondent.

Opiniun filed Moy 23, 1933.
Hers & HeLsr, for claimant.

Orro KERNER, Atforney General; Cann Dievz, Assistant
Attorney Gencral, for respondent.

WORRMEN'S COMPENSATION AcT—tehen aqward will be made.  Where State
employee sustnins nccidentnal injuries, resulting in his death, arising out of

and in course of his employment, while engnged in extra hazardous employ-
ment, award will be made for compensation under provisions of Workmen's

Compensation Act.
SasMmu—dependent under Section 7. One not in being at the time of Injury

and death of employee is not n dependent, and additional compensation can-
not be allowed for child, horn to surviving wife of employee, after his injury
resulting in death, under Workmen’s Compensation Act.

Mr. Justice LaNscorr delivered the opinion of the court:

Claimant, Mary E. Kotter, as Administratrix of the
Iistate of Otto F. Kotter, deceasced, filed her claim in this
court on the 25th day of November, 1932. On motion of the
Attorney General the title was amended so that Mary [
Kotter should appear as claimant for the reason that on pay-
ments in the Compensation Act the law contemplates that
payvment shall be made to the beneficiary and not to an estate
and thereby subjecting the award to the debts of the estate,
if any.

The claimant alleges that Otto F. Kotter was, during his
life time and at the time of his death, an emplovee of the
Division of Highways, Department of Public Works and
Buildings of the State of Illinois and was employed as «
laborer cutting grass and weeds along the shoulders of a
hard-surfaced State Highway known as S. B. 1. Route | of
the State of Illinois. Ie was using a seythe and working with
two other State employees.

It appears that he, with the other employees, hind gone to
the truck for a drink of water and while refurning fo his work
and while watking along the highway, partly on the cement
and partly on the shoulder on the easterly edge of the cement
highway, facing southerly, a Ford automobile running at a
very high rate of speced and driven by one Charles Miller,
twenty-one years old, in a southerly direction, overtook Kot-
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ter and struck him with great force, knocking him from
twelve to fifteen feet away onto the pavement and running
over his body. He died on the same day, the first day of
June, 1932,

It appears from the evidence that he had been employed
infrequently as a maintenance laborer in District No. 9 by
the Division of Highways. At the time of the acecident he re-
ceived $£3.60 per day or $21.60 per week. At different times
in the past six years he had heen employed at various occupa-
tions as laborer, watchman and inspector. On some of those
jobs he had earned $24.00 per weeck. None of his employment
had been steady. The average weekly wage, as shown by the
record, is $3.80 per day or $22.80 per week. There is no
cevidencee hefore us to show how many days Otto Kotter was
actually employed as a laborer annually. He was only on
this job about three or four days. We must then, figure on
the minimum wage per day for 200 days or a total of $760.00
per annum. On this basis, under Section 7(a) of this Act,
claimant would be entitled to $%3,040.00 as compensation.

T'hree and one-half months after the death of Otto Kotter
a child was born to his wife. Claim is made for the sum of
¥3,3090.00 under the provisions of Section 7(h-2) of the Com-
pensation Aet, The essential condition of the right of any
person named in said Section 7 t6 compensation therein pro-
vided is that such person must be actually totally dependent
upon the earnings of the deceased employece at the time of the
injury. We, therefore, hold that inasmuch as this post-humus
child was not born at the time of the injury and death of Otto
Kotter, additional compensation cannot be allowed for that
reason. Inasmuch as a payment must be made on a lump sum
basis the sum of %3,040.00 must bhe commuted in accordance
with the statute. Weo estimate that if the Legislature follows
the decisions of this court and makes an appropriation for
this claim that such appropriation will be ready for payment
on or about August 1, 1933. From the time of the injury until
this last mentioned date sixty (60) weeks will haveo elapsed.
No weekly payments have been made and no reduction should
be made because of that fact, The balance of tho sum will
be commuted pursuant to statute and an award of $2,801.66
will be made and an appropriation thereof recommended.
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(No. 2032—Claimant awarded $3,750.00,)

Masern ErpLE, ADMINISTRATRIX OoF THE JisTaTE or Jonuxs A. Errne,
Deceased, Claimant, vs. StaTe oF InniNois. Respondent.

Opinion fited May 23, 1043,
W. F. Hawrunonxs, for claimant.

Orro KERNER, Attorney (eneral; Canun Diers, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION ACT—when aqward will be made.  Where it is
conceded that claihmant’s intestate sustained accidentnl injuries, causing his

death, arising out of and in course of employment, while engaged in extran
hazardous employment an award will be made under provisions of Workmen's

Compensation Act.
Mr. C'uier Justice HoLvkricr delivered the opinion of the
court:

Prior to and on, to-wit, the 17th day of September, A. D.
1932, John A. Iipple was employed as a trades helper or ear-
penter at the Manteno State Hospital, Manteno, Illinois, by
the Department of Public Welfare, and on the last mentioned
date, while engaged in setting wooden forms for conerete curb
gutter on one of the roads in the hospital grounds, was
accidentally struck on the head by a blow from a sledge hani-
mer in the hands of one Fugene Griswold, a patient at the
institution, who, together with another patient, was assisting
in the work in which Fpple was thien engaged. As the result
of such blow, Epple sustained a fracture of the skull,
accompanied by a brain hemorrhage which resulted in his
death on the same day. There is no question hut what the
injuries sustained by Ipple were accidental, and that they
arose out of and in the course of his employment.

Iipple had been employed at the State Hospital contin-
nously from January 5th, 1931 until the date of his death, and
his compensation was approximately ‘Thirty-six Dollars
($36.00) per week. He left him surviving his widow, Mabel
Iipple, who was thereafter appointed administratrix of his
cstate and as such administratrix has filed her c¢laim for com-
pensation under the terms and provisions of the Workmen’s
Compensation Aect of this State, claiming the sum of
£3,750.00. There after, on motion of the respondent it was
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ordered that Mabel Kpple in her individual right be sub-

stituted as claimant.

It is admitted by the Attorney General that the work in
which Epple was engaged at the time he received the injuries
which caused his death, properly comes within the provisions
of Paragraph one (1), Section three (3) of the Workmen’s
Compensation Act, and the widow is, therefore, entitled to
compensation under the terms and provisions of such Aect.

It 15 Tuererore Orperep, That the elaimant, Mabel Epple,
in her individual right, be awarded the sum of Thirty-seven

Hundred Fifty Dollars ($3,750.00).

(No. 2046—Claim denied.)
ErBert J. CraBTREE, Claimant, vs. STATE ofF ILLINOIS, Respondent.
Opinion filed May 23, 1933.

A. B. Joninson, for claimant.

Orro Kerxer, Attorney General; Carn Dierz, Assistant
Attorney General, for respondent,

WORKMEN'S COMPENBATION ACT-—jfurisdiction. The jurisdiction of the
Court of Claims in actions for compensation by State employees for accidental
injuries 18 derived from paragraph 6 of section 8 of Act creating Court, and
is the same in such actions as Industrial Commission has in other cases and
the Court in consideration of such cases must be guided by provisions of
Workmen's Compensation Act.

Same—moaking claim for compensation within time requéred by Act, a
condition precedent to furisdiction. Making claim for compensation and filling
application for compensation within time fixed by Workmen's Compensation
Act is n condition precedent, without which, Court s without jurisdiction to
proceed with hearing. :

SAME~—Stale as employer—effect of Act on. All of the provisions of the
Workmen's Compensation Act apply with equal force to the State and to other
oemployers named (n Act, and to employees of the State and other employees
named in Act.

LinsmirTatioxs—=S8ectfion 10 of Court of Claims Act--8ection 25 of Work-
men's Compensgation Act. Section 10 of Court of Claims Act, providing that
every claim against State shall be forever barred unless filed within five years
after same first accrues {8 a general enactment and has no application to
claims by State employees for accidental injuries suffered in course of em-
ployment and such claims are governed by Section 24 of Workmen’s Compen-
sation Act, a special enactment, having only reference to same, and the time
within which claims for compensation for accidental injuries sustained by
State employeea must be filed 1s governed by provisions of said Section 24 of
Workmen's Compensation Act and not by Section 10 of Court of Claims Act.
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Starvres—adoption of cxisting or other statnlfe. The terms and prowvi-
sions of the Workmen’s Compensation Act, as far as same are applicable, are
considered the same us though they were incorporated in Court of Clnlms Act.

Savmu—two statutes dealing with o subject—construction. Where two
statutes deal with a subject, one in general and comprehensive terms nnd the
other minutely or specifically, the two shnuld be read together and the one
dealing with the subject definitely will prevail over general statute,

EqQUITY AND GUOD CONSCIENCE—hen areard on grownds of acill be edenied,
The provisions of parngraph 4 of Section 6 of Court of Claims Act with refor-
ence to equity and good conscience merely deflnes the jurlisdiction of the Court
and does not create a new liability against the State nor [ncrease or enlirge
any existing liability and limits jurisdietion of Court to cluims under which
State would be liable in law or equity, if it were suable, and where claimant
falls to bring himself within the provisions of a law giving him the right to
an award, he cannot invoke the principles of equity and good conscience (o

sociure one,

Mr. Cinger Jesrice Horvermien delivered the opinion of the
court

Prior to and on the 20th day of September, A, 1. 1931, the
claimant¢ was employed by the State of Illinois as an anuto-
mobile investigator in connection with the office of the Scere-
tary of State. On the last mentioned date, he was called (o
Springfield by his superior officer for instruetions relative to
thhe duties of his office. While returning fo his home on said
date, at about cight o’clock p. m. and while traveling in a
southerly direction on S.B.I.Route No. 4, at a point about one
mile south of the corporate limits of Springfield, the motor
vehicle then being operated by the elaimant, was sideswiped
by a truck and trailer without lights, which were proceeding in
the opposite direction. The car which claimant was driving
was swung across the road and into the diteh, and he avers
that he sustained severe and permanent injuries, to-wit, the
total Inss of the use of the left arm, nnd that he has expended
substantial sums for hosapital and medical attention, andmakes
claim for compensation under the Workmen’s Compensation
Aet,
The accident in question occurred on September 20th,
1931. The evidence fails to chow that any claim for compen-
sation was made within six months affer the accident, or 1hat
any compensation was paid by the respondent, but does show
that the declaration was not filed until more than one vear
had elapsed after the date of the injury.
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The Attorney General has filed a motion to dismiss the
claim for want of jurisdiction on the following grounds,
to-wit:

1. The failure of the clanimant to make claim for compen-

sation within six months after the accident.

2. The failure of the claimant to file a declaration or
application for compensation within one year after the date
of the injury, as required by the terms and provisions of the
Compensation AAet.

The ;jurisdiction of the Court of Claims in cases of thib
character is derived from Paragraph six (6) of Section six
(6) of **An Act to Create the Court of Claims, and to Pre-
scribe its Powers and Duties,’’ which provides that the Court
of Claims shall have power:

“To hear and determine the liability of the State for accidental injuries
or death suffered In the course of employment by any employece of the State,
such determination to be made in accordance with the rules prescribed in
the Act commonly called the ‘Workmen’s Compensation Act’, the Industrial
Commission being hereby relleved of any duty relative thereto.”

Thoe Attorney General contends that by virtue of such
provision this court i8 vested with the same jurisdiction in
claims for compensation of State employees as that possessed
by the Induatrial Commission in cases properly before it, and
that in the consideration of this ease, the court must be guided
hy the provisions of the Workmen’s Compensation Act, with
particular referencoe to Scetion tweunty-four (24) of sueh Act
whieh provides that ‘*no proceedings for compensation under
this Act shall be maintained unless claim for compensation
has been made within six months after the accident;’! also
that ‘*unless applieation for compensation is filed with the
Industrial Commission within one year after the date of the
injury, or within one year after the date of the last payment
of' compensation, the 1'13]11: to file such application shall be
barred.”’

The claimant contends that the aforementioned provisions
of Seetion {wenty-four (24) of the Compensation Act have
no applieation to this case, and that the only limitation on
the right of the claimant to file his declaration or application
is the five-year Statute of Limitations, provided by Scetion
ten (10) of the Court of Claims Act, and that the provisions
of the Workmen’s Compensation Act are to be considered
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and applied by this court only in determining the amount of
compensation to be paid.

It is o well established rule of lnw that a statute may adopt
a part or all of another statute by a specifie reference thereto,
and the cffect thercof is the same as though the siatute or
part thereof referred to, had been written into the adopting
statute.

T'he case of the Zurich Adccident Insurance Co. vs. Indus-
trial Commission, 331 11l. H76, was a case arising under the
Occupational Diseases Act. Paragraph three (3) of Scetion
Fifteen (15) of such Act, provided, among other things, that
‘‘proceedings for compensation hereunder shall be had and
maintained in the same manner as is now or may be here-
after provided by the Workmen’s Compensation Act with
reference to proceedings for compensation for aceidental in-
juries,’’ efe.

1t was confended in that case that Seetion thirteen (13)
of the Constitution of this State was violated by reason of
the reference to and incorporation of the provisions of the
Workmen’s Compensation Aect in the Occupational Discases
Aet without inserting such provisions at length in the QOccu-
pational Discases Aet. The court in that case (p. H80) said:

“The effect of that section is to incorporate into the Act all of the provi-
sions of the Workmen's Compensation Act applicable. This is simply the
familiar legislative process of adopting certain portions of another statute by
reference. It is a method of legislation which I8 frequently followed and has
uniforinly been held to be free from constitutionnl objections. The effect of
such reference {8 as though the statute or the provisions adopted had been
incorporated bodily into the adopting statute.”

The same rule is recognized and applied in the following
cases, to-wit: Kevans vs. lllinois Surety Co., 298 1ll. 101;
Zeman va, Dolan, 279 111, 295; People vs, Crossiey, 261 111, 78,

In the case of Ieans vs., HHlinois Surelty Co., supra, the
Supreme Court, on page 106, quoted with approval the fol-
lowing rule which was laid down in the case of Zeman vs.
Dotlan, supra, to-wit:

“Whenever an Act of the Leglslature confers powers which are recited In
another Act, the Act to which reference {s made Is to be considered and
treated as If it were incorporated into and made a part of the Act which con-

tains the reference.”

1t follows, therefore, that the terms and provisions of the
Workmen'’s Compensation Act, so far as they may be appli-
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cable, must be considered by this conrt in this case the same
as though they were incorporated bodily into the Court of
Claams \et,

The contention of the claimant to the effeet that the pro-
vicions of the Workmen’s Compensation Act are to be con-
siddered and applied by this court only in determining the
amount of compensation, is untenable, Paragraph six (6) of
Seetion six (6) of the Court of Claims Aect gives this court
power ‘‘to hear and determine the liability of the State for
accidental injuries,’’ ete.,, etc., and further provides that
such determination shall be made in aceordance with the rules
preseribed by the Workmen’s Compensation Aet; and that
the Industrial Commission is relieved of any duty thereto.

[t seems clear that this court must, in the first instance,
consider and determine the question as to whether there is a
Hability on the part of the State, and that in such considera-
tion and determination, this court must be governed by the
provisions of the Workmen’s Compensation Aet. In short,
this court has the same jurisdiction with reference to claims
for compensation for accidental injuries or death suffered in
the course of employment by any employee of the State as
that possessed by the Industrial Commission in claims of
other persons whose rights must be determined by the Com-
pensation Aect.

Such being the case, the question arises as to the effect of
the aforementioned provisions of Section twenty-four (24)
of the Compensation Aect relative to making claim for com-
pensation within six months, and filing applieation for com-
pensation within one year after the date of the injury, when
considered in conneetion with Seetion ten (10) of the Court
of Claims Aect which provides that every claim against the
State cognizable by the Court of Claims shall he forever
barred unless filed within five (8) yvears after the claim first
a[oecerues,

In considering a similar proposition, our Supreme Court,
in the case of Robbins vs. Lincoln Park Commissioners, 332
Til. 571, stated the rule as follows (p. 579):

‘“The rule is, that where there is to be found In a statute a particular
enactment, it 18 to be held operative as against the general provisions on the
subject either Iin the same Act or in the general laws relating thereto.
Handtoffaki va. Chicago Traction Co., 274 111, 282; City of Chicago vs. A, & Af.
Hotel Co., 248 id. 284; COity of Cairo vs. Bross. 101 1d. 475.”
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In the case of Handlogski vs, Chicago Traction Co., 274
1. 282, the Supreme Court (p. 286) said:

“It is a rule in the construction of siatutes that ‘where there Is In the
same statute a particular enactment and also a general one, which in jts mnst
comprehensive sense would include what is embraced in the former, the par-
ticular enactment must be operative, and the general enactinent must be tuken
to uffect only such cases within its general language ns are not within the
provisions of the particular enactment.” Endlich on Interpretation of Statutes,
sec. 399; Chicago und Northweslern Railicay Co. vs. City of Chicagon, 138 11,

141.”
The rule is also stated in 59 Corpus Juris, p. 1056, as

follows:

“Where there i{s one statute dealing with a subject in general and com-
prehensive terms, and another dealing with a part of the same subject in a
more minute and definite way, the two should be read together and harmon-
fzed, if possible, with a view to giving effect to a consistent legislative policy;
but to the extent of any necessary repugnancy between them, the special
statute, or the one dealing with the common subject matter in a minute way,
will prevail over the general statute, unless it appears that the legislature
intended to make the general Aet controlling.”

Scetion ten (10) of the Court of Claims At which pro-
vides in substance that cvery claim against the State cogni:-
able by the Court of Claims shall be forever barred unless the
claim is filed within five years after the claim first acerues,
is a general enactment which has application {o all claims
against the State. The terms and provisions of Section
twenty-four (24) of the Compensation Aet constitute a speeial
enactment which has reference only to claims against the
State ““for accidental injurics or death suffered in the course
of employment by any cmployce of the State,”’ Applyving
such conclusions to this ease, the terms and provisions of the
special enactment, that is to sny the terms and provisions of
Scetion twenty-four (24) of the Compensation Act, must pre-
vail over the general five year Statute of Timitations pre-
seribed in the Court of Claims Aet.

The effeet of sueh holding is to establish a uniform rale
with reference fo making claim for compensation and filing
application for compensation in all cases determined by the
Workmen’s Compensation Aet, whether the elaim be asainst
the Stafe or any other employer. To hold otherwise wonld
establish one rule for State employees and an entirely dif-
ferent rule for any other employees; would permit State
cmployees to reecover compensation in cases under the Act if
they make applieation within five vears after the necident,
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even though no prior claim for compensation had ever been
made; while other employcees would be required to make claim
for compensation within six months after the accident and
file their applieations for compensation within one year after
the date of the injury or within one year after the date of the
last panyment of compensation. We eannot conceive that the
Legislature intended to make such an unjust distinetion,

IFurthermore, Section three (3) of the Compensation Act
provides that ¢*The provisions of this Aet * * * shall
apply * * * to the State, County, City, Town, Township,
Incorporated Village, or School District, Body Politic or
Municipal Corporation, and to all employers, and all their
employees engaged in any department of the following enter-
prises or businesses,’’ etc., ecte.

Section four (4) of such Aect provides that the term
‘‘cemplover’’ shall be construed to be ‘‘First—The State, and
each County, City, Town, Township, Incorporated Village,
Scliool  District, Body Politic or Municipal Corporation
therein,?’ ete.

Section five (5) of such Act provides that the term em-
ployees’ shall be construed to mean ‘‘First—Every person in
the service of the State, County, City, Town, Township, Incor-
purted Village or School District, Body Politic or Municipal
Corporation therein,’’ eto.

It will be noted that in the foregoing provisions the State
stands on exactly the same footing as the County, City, Town,
Township, Incorporated Village, School Distriet, Body Politic,
Municipal Corporation, and all others named in such sections.

So far as we have beon able to ascertain, all of the pro-
visions of the Aet apply with equal force to the State and
to other employers named in the Act; and also apply with
cqual foreco to the employces of the State and to other em-
ployces named in the Aect,

Apparently the framers of the Act intended that the pro-
visions thereof should apply with equal foree to the State
and to all others coming within the provisions thereof.

As previously stated, the record fails to show that any
claim for compensation was made within six months after
the accident, or that any compensation was paid by the re-
spondent; but does show that the declaration was not filed
until more than one vear had elapsed after the date of the

injury. It remains to consider the effect of the failure to
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comply with the aforementioned requirements of Scetion
twenty-four (24) of the Compensation Act.

In the case of City of Rochelle vs. Ind. Com. 332 111, 386,
our Supreme Court held that the making of claim for som-
pensation within the time required by the statute is juris-
dictional, and is a condition precedent to the right to maintain
a proceeding under the Compensation Act. The same con-
clusion was reached in the following cases, to-wit: ITuland
Rublber Co. vs, Ind. Con., 309 111, 43; Bushnell vs, Ind. Cone,,
276 1. 262; Haiselden vs, Ind. Board, 275 111, 114,

In the case of DuQuoin School District vs. Ind., Com., 320
11, 543 it was held that where application for compensation
is not filed within one year after the date of the injury, or
within one year after the date of the last payment of compen-
sntion, the claim is absolutely barred. The same rule was
laid down in the ease of Chicago Board of Underwrilers vs.
Ind. Com., 332 Ill. 511.

The making of claim for compensation, and the filing of
application for compensation within the time required by the
Act being a condition precedent to the right of the claimant
to maintain this proceeding this court is without jurisdiction
to proceced with the hearing. Inland Rubber Co. vs. Industrial
Commission, 309 111, 43.

Although claimant in his deelaration avers that ¢ he comoes
within the provisions of the Workmen’s Compensation .\ect
of 1011, as amended, and that his said employment is extra-
hazardous within the meaning and intent of Section three
(3) of =aid Act,”’ yet in his brief filed in opposition to the
motion of the Aftorncy General to dismiss the case, he dis-
claims sneh averment and states that his claim is filed’’ under
the provisions of the Court of Claims Aet, and upon the broad
general recognized principal that the State of 1llinois will
do justice to an injured employee of the State.

This, in effeet, is a relinnee upon what is sometimes known
as the doetrine of equity and social justice, and innsmuch ax
there are a number of claimants before this court who are
invoking that doctrine, and who appareutly contend that this
court has unlimited jurisdiction and power to make an award
against the State in any case where there are any cquities in
their favor, the court will give due consideration to the ques-
tion thus raised.
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Paragraph twentyv-six (26) of Article four (4) of the Con-
stitution of 1870 provides as follows: *‘The State of Illinois
shall never be made defendant in any court of law or equity.’’

Prior to 1877 there was no tribunal in this State wherein
clnims against the State could be heard and determined. In
1877, the Legislature created the Commission of Claims, to
be composed of one judge of the Supreme Court, and two
circuit judges of the State, and in the Act creating such com-
mission, provided that ¢¢it shall be the duty of said Commission
to hear and determine all unadjusted eclaims of all persons
against the State of Illinois, and said Commission shall hear
and determine such claims according to the principles of
equity and justice, except as otherwise provided in the laws
of this State.”’ The Commission of Claims continued to func-
tion without any substantial change in the powers above
cenumerated until 1903. In that year the Court of Claims was
created by the Legislature, and in the Act ereating such court,
after setting forth specifically the character of claims which
the court was authorized to hear and determine, it was pro-
vided in Section three (3) of the Act as follows: ‘‘And such
court shall hear such claims according to its rules and estab-
lished practice, and determine the same according to the prin-
ciples of equity and justice, except as otherwise provided in
the Iaws of this State.’”” Such provisions remained in force
until 1917 when the present Court of Claims was created.

Paragraph four (4) of Section six (6) of the Aect of 1917
as then enacted and as now in force, provides that the Court
of' Claims shall have power to ‘‘hear and determine all claims
and demands, legal and equitable, liquidated and unliqui-
dated, ex contractu and ex delicto, which the State as a sov-
ereign commonwealth, should, in equity and good conscience,
discharge and pay.”’

1t will be noted that both the aforementioned Commission
of Claims Act of 1877, and the original Court of Claims Act
of 1903, provided for the determination of the claims over
which the court was given jurisdiction *‘‘according to the
prineciples of equity and justice;’’ while the present Act pro-
vides for the hearing and determination of ¢‘all claims and
demands ®* * * which the State, as a sovereign common-
wealth, should, in equity and good conscience, discharge and

pay.”’ i
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The first case involving the construction of the afore-
mentioned provision of the Aet of 1877 was the case of
Schmid! vs, State, 1 Ct. Cl, 76, decided in 1890, In that ease,
the claimant, who was in the employ of the State as a eoll
house keeper at the Southern Illineois Penitentiary at Chester,
sought to recover damages for injuries sustained as the resul
of an a=sault made upon him by one of the conviets in such
penitentiary while the claimant was in discharge of his duty.
The Commission rejected the celaim on the grounds that the
State was not linble and stated that “if it be concoded which
the proof leaves in some doubt, that this convicet obtained the
stick used by him in an attack upon elaimant, through the
negligence or carelessness of some employee, then the rule of
Inw seems to be firmly settled that the State * *  * cannot
be held liable for the tort of any of its employees unless such
linbility is ereated by the statute * *  *. The law creating
this Commission does not undertake to create a new liability
against the State but provides a method by which the elaims
against the State may be heard before this Conunission.’” In
its opinion the Commission further said:

*“The point has been pressed in argument by counsel for claimant that
tho Legislature would have the right in n case of this kind, In its diseretion,
to allow a reasonable suin to persons injured, making anr approprintion for
its payment, although the claim was satrictly speaking, neither a legal or equi-
table claim, and that the Intent of the Act crenting this Commisston was to
transfer to the Commission the same discretionary power that the Legislature
would have; or, in other words, that the Commission would be justified
although believing the claim was neither an equitable nor legal claim against
the State, In its discretion to make an award against the State and in favor
of the claimant. ‘To this proposition we cannot assent. It is our understand-
ing that in the use of the language ‘to determine the same according to the
principles of equity and justice' Is meant and used with a legal signification
and that this Commission has nn power to make un award in any cnse unless:
the facta show a legal or equitable clalhin against the State. We do not helieve
it was the intention of the Legislature to leave it discretionary with the Come-
mission to make an award in favor of the claimant regardloss of Lthe question
as to whether he had a legal claim agninst the Sinte.

We are of the oplnton, further, that it would be an exceedingly dangerous
precetdent to hold that the Commlission had any sueh diseretion. While it is
true and we have endeavored In this case to find some principle upon which
we might make an award in favor of this claimant, that his health and usetul-
ness has been practically destroyed, recognizing that it is one of those ciases
appealing strongly to the sympathy of those who have heard this evidence,
or are familiar with the fncts of the case and we cannot but believe that if
the facts of this ease are presented to the Legislature of this State that some
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relief will be granted to this unfortunate claimant; but, at the same time we
feel compelled to hold that we have no power, under the facts, to make an
award in his favor and for that reason we reject the clafm.”

In the case of IHenke vs. State, 2 Ct. Cl. 11, decided after
the ereation of the original Court of Claims, in 1903, the law
as set forth in the case of Schmidt vs. State, was approved,
and the court there declared that the opinion rendered in the
Schmidt case ‘“has been an established principle, closely fol-
lowed by this court ever sinece, in the adjudiecation of similar
cases.”” This court in the Henke case further stated:

“The Act of 1903, creating the Court of Claims, successor to the Commis.
gion of Claims, re-enacta the gection referved to, and, since the passnge of the
Act of 1903, this Court has still uniformiy held to the doctrine that in the
establishment of this tribunal, it was not the intentfon fo create a new class
of claims against the Stiate, but to provide a tribunal tn determine those
claims against the State which civilized governments have alwnys recognized.”

In the ease of Jorgenson vs. State, 2 Ct. Cl. 134, this court

said :

“In the adjudication of clajims filled against the State of Illinios. thia
Court, from the nature and purposes of {ts creatfon, is limited to a considera-
tion of the question, whether, from the facts alleged and proven, any legal
Hability attaches to the State and no authority or power js vested in this
Court to allow any claim presented for consideration unless the facts nlleged

ven show the existence of such a legal liability.”
. . . . . . .

“In passaing upon the demurrer herein interposed, the Court recognizes
the meritorious nature of the claim presented, the unfortunate character of
the occurrence and the resulting consequences to the claimant, but being
limited, as before stated, to a consideration of the ixsues involved from the
standpoint of the legal liabllity of the State in such cases, this Court i1s forced

to austain the demurrer.”
In the case of 3Morrisey vs. State, 2 Ct. Cl. 254, the court,

on page 270 said:

“This Court has repeatedly held, that the atatute which creates this Court
does not increase or enlarge the liability of the State, but provides only the
forum, wherein claims may be adjudicated according to the principles of
equity and justice, except as otherwise provided by law. * ¢ * Thia
appears to be a harsh rule, but we do not make the law and can only interpret
it as we find {t, and much as we would like to find a judgment for the claim-
ant in this case, considering the facts as they are we must reject this clafm.”

In the case of Ryan vs. State, 4 Ct. Cl. 57, which arose un-
der the present Act, this court said:

and pro
L - L
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“Counsel for claimant cuntends that the Act of 1917, creating the Court
of Claims, has practically repealed the rule that the doctrine of respondent
superior does not apply to the State, and that this Court should heav and
allow claims of this kind on the ground that they should appeal to the good
conscience and equity of the Court. This Court has held in other cases pre-
sented at this term of Court, that snid Act doea not authorize this Court to
allow any claims which are not based on principles of law and equity, how-
ever much such cases might appeal to the sympathies of the Court * *= *
The claim I8 therefore rejected.”

We are cognizant of the fact that some time after the
decision of the court in the Ryan ease, supra, in a number of
decisions which apparently held a strong appeal to the sym-
pathy of the court, it departed from the striet rule laid
down in the cases hereinbefore referred to, and thereaf'ter
allowed certain elnims on which there was no legal linbility
awainst the State, on grounds which were characterized, first,
as socinl justice, then as social justice and equity, and after-
wards as equity and good conscience.

"This continued for some time, and thereafter the court
cvidently hecoming aware of the dangerous tendency of its
decigions and the extent to which they were being earvied, and
apparently recognizing that there was no legal warrant or
authority therefor, began gradually to get back to the original
holdings of the court to the effect that this court has no
authority or power to allow any claim presented for consid-
eration, unless the same is based upoen a legal or cquitable
right.

In the ease of Merecer vs, State, 6 Ct, Cl, 20, this conrt, on

page 21, said:

“But it is urged that the claim should be allowed as a matter of equity.
There {s nothing in the record of this case to call for equitable relief. The
State, being soverelgn, cannot be sued, elther nt lnw or in equity, without its
consent. In order that there might be a forum in whieh elnims and demands
agiainst the State could he adjudicnted In acceordance with the well known
principles of law and equlty the Legislnture created the Court of Claims. and
gave it jurisdiction to hear and decide all claims and demands against the
State, both leganl and equitablte., It was not the intention of the lLegislature
in creating thia Court to give it unlimited power or jurisdiction to make
awards to claimants, and it hus no power to make an award unless the evi-
dence shows the claimant hus a just demand based on either legul or equitable

principles.” .

In the case of Peterson vs, State, 6 Ct. C1, 77, the claimant=
recognized that their claims were not founded upon a legal
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baxix, and asked for an award on account of equity and good
conscience. In that case the court cited with approval the
aforementioned case of Schnudt vs. State, supra, also Jor-
gensen vs, State, supra, and Hurdock Grate Co. vs, Common-

wealth, infra, and further said:

“It is plain from the language of this statute (The Court of Clnima Act)
that no clalm against the State can be allowed by this Court unleas there is
either a legal or equitable obligation of the State to pay it, Before a claimant
can have an award against the State, he must show that he comes within the
provisions of some law making the State liable to him for the amount claimed.
If he cannot point out any law giving him the right to an award, he cannot
invoke the principle of equity to secure the award. Where there is no legal
[fability, equity cannot create one. (10 R. C. L. sec. 132.) Equity 18 not the
court's genge of moral right; {t {s not the power of the court to declde a case
according to the high standard of abstract right, regardlesa of the law.
» s * To give this statute the construction contended for by claimant
would result In giving this court the power to hold the State liable for the
misfeasnnce and malfeasance of all its officers, the torts of all its servants
and agents, and all damages caused by the wrongful exercise of their powers
by such officers and agents, We do not believe the Legialature intended any
such radiecal and far-reaching change in the law when it enacted the statute

creating this Court.”
In the case of Perry vs. State, 6 Ct. Cl. 81, this court on

page 84, said:

“Claimant urges, however, that he should be awarded compensation as an
act of justice and equity regardless of the principles of law involved. The
jurisdietion of this Court s fixed by lnw and it has no powers except those
given by the Act creating it. Section Six (6) of that Act provides: ‘The
Court of Claims shall have power to hear and determine all clalms and
demands, legal and equitable, ligquidated and unliQuidated, ex comtractu and
exr delicto. which the State, ng a sovereign commonwealth, should In equity
and good conscience discharge and pay'. It is obvious from the language ot
thiy statute that no claim against the State can be allowed by this Court
untess there {8 either a legul or equitable obligation of the State to pay it
If there is elther a legal or equitable obligution resting upon the State to
pay a claim, then justice requires that the State should pay it. * ¢ =

“Claimant’s idea seems to be that equity 18 used in this statute as nothing
more nor lesa than the power of the court to decide each case according to
n high standard of morality and abstract right, regardiess of the law. Such
a construction wotuld leave this Court with practically no limitation upon its
power to render judgments against the State. * * ¢ \When the Legis-
Jature created this Court and clothed it with power to hear claims against
the State we do not think it thereby intended to waive the right of the State
to interpose any legal or equitable defense it might have to the demands of

claimantas. - b *
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“Claimant's demand, not being based upon any legal or egquitable right,
cannot be allowed, however strongly it may appenl to the sympiathy of the
Court. The Court can only enforce the law as it is, it has no power to change
it. The clafm will therefore be denjed and the cause dismissed.”

The case of Watkins vs. State, G Ct. Cl. 172, was another
ease in which the doetrine of equity and good conscience was
fully considerved, and the earvly decisions of this court in
Schmidt vs, State, 1 Ct, Cl. 76, and Jorgensen vs, State, 2 Ct.
CL 134, were adhered to and the right to allow a claim solely
on the grounds of equity and good conscience was denied.  In
that case the court said (p. 174)

*“Before a claimant can have an award against the State he must show
he comes within the provisions of some law making the State liable to him
faor the amount claimed. If he eannot point to any law giving him the right

to an award, he cannot invoke the principle of equity to secure the award,
Where there Is no legal liability, equity cunnot create one.”

Numerous other decisions of this court since the Watkins
case have adhered to the principles there announced.  ‘Fhe
same conclusion has been reached by the courts in other juris-
dictions.

In the case of Murdock CGrate Co. vs. Conimonweealll,
(Mass.) 24 N, . 854, the court, in passing upon a simtlar
stntute in that State, said:

“The Act we are discussing discloses no intention to create against the

State a new and heretofore unrecognized class of linbilities, but only an in-
tention to provide n judicial tribunal where well recognized existing liabilities

can be adjudicated.”

In the ecase of City of Leadville vs. Leadville Power Co.,
(C'olo.) 107 Pac. 801, the court, on page 813, used the follow-
ing language:

“Equity and good conscience’ I8 an elastic phrase often applied fn adjudi-
cating the rights of parties, but it is not a doctrine or rule under which a
party will be deprived of his property without due process.’”

Certainly such rule should apply with equal force to the
taxpayers of a State, from whom the revenue to pay all
claims must come.

In the ease of Slanghter vs, Martin, (Ala.) 63 So. GBI, the
ferm ““‘equity and justice’’ was held to mean, according to
the forms, rules and principles of law as established by the
Legislature and declared by the courts.



CRABTREE t. STATE OF 1LLINOIS, 2921

In the case of Thornton vs. Lane, 11 Ga. 439, it was held
that the word ‘““equity’’ as used in the oath administered to
a special jury, by which they were sworn to give a true ver-
dict, according to the ‘‘equity’’ on the opinion they enter-
tained of the evidence produced to the best of their knowl-
edge, is a convertible term with ““law’’ and means not that the
verdict should be given according to some vague, undefinable
opinion which the jury might entertain of equity, but accord-
ing to a system of jurisprudence governed by established
rules and bounded by a fixed precedent, from which the jury
were not permitted to depart, however liable to objections
these rules and precedents might be, in their judgment.

In the case of Steger vs. Traveling Men’s Business Asso-
ciation, 208 111, 236, the court, on page 244, used the following

langunge:

“It muzat be remembered that while equity {s based upon moral right and
natural justice, it s not co-extensive with them. Equities are rights which
are established and enforced in accordance with the principles of equity juris-
prudence under some general principle or acknowledged rule governing courts
of equity.”

Counsel for elaimant in his brief makes reference to the
tleregus case (Fergus vs. Russel, 277 I1l. 20), but there is
nothing in the decision of the court in that ease which author-
izes this court to allow an award to the elaimant in this case.
We are cognizant of the fact that the aforementioned grant
of authority by the Legislature to the Court of Claims does
not deprive the Legislature itself of the power to pay claims
against the State. As said by the Supreme Court in the

Fergus case:

*The Court of Clalms is a statutory body not provided for in the Consti-
tution, and Its action can have no effect upon the power of the Legislature to

pay claims against the State.”

Regardless, however, of the power of the Legislature to
pay claims on its own initiative, this court in passing on
claims can exercise only such authority and power as have
been delegated to it under the terms and provisions of the
Court of Claims Act as hercinbefore set forth and construed.

We conclude, therefore, that Section four (4) of Para-
graph six (6) of the Court of Claims Act, which provides as
follows, to-wit: The Court of Claims shall have power: ¢“to
hear and determine all claims and demands, legal and equit-
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able, liquidated and unliquidated, e confracto and e delicto,
which the State as a sovereign commonwealth, should, in
equity and good conscience, discharge and pay?’; merely de-
fined the jurisdietion of the court, and does not ereate a new
liability against the State, nor inerease or enlarge any exist-
inging linbility; that the jurisdiction of this court is limited
to elaims in respeet of which the elaimant would be entitled
to redress against the State cither at law or in equity, it the
State werve suable; that this court has no authority to allow
any claim unless there is a legnl or equitable obligation on
the part of the State to pay the same, however much the
claim might appeal to the svinpathies of the court: that unless
the claimant can bring himself within the provisions of a
law giving him the right to an award, he cannot invoke the
prineiples of equity and good conscience to secure such an
award,

The claimant having failed to bring himself within the
provisions of the law eantitling him to an award, there is
nothing this court can do but deny the claim.

It 1s Tuererore OrpeRED, That the motion of the Attorney
General to dismiss the eare be sustained, and the claim is
hereby dismissed.

(No. 2068-—Claimnnts awarded $114.90,)

St. Marganer's IHosrrrar, oF Seriva VaArLey, Trniyvots, axn D
CrarLes J. GreeN, Claimants, rs. StaTe oF ILLiNois, Respondent,

Opinion filed May 23, 1133,
Pauin D. Peroxa, for claimants,

OT1ro Kerner, Attorney General; Canrun Disrz, Assistant
Attorney General, for respondent,

Mepicat. senrvices—hospital bill. Where n State employee s injured in
line of duty, and requires immedinte medical trentment and hosplital care,
and same i{s given him by claimants, upon express representation of superin-
tendent of department in which injured was employed that State would us-

sume all obligation therefor, an award may be made, where nmount I8 renson-
able, upon recommendation of State departiment and Attorney General.

Mr. Justice Vausk delivered the opinion of the court:

This is a claim by St. Margaret’s Hospital of Spring
Valley, Illinois, and Dr. Charles J. Green of T.add, Illinois
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for allowance of a hospital bill of Sixty-five Dollars and
Ninety Cents ($£65.90) in behalf of the hospital above named
and for medical gerviees in the amount of Forty-nine Dollars
($49.00) in behalf of Dr. Green on account of hospital and
medieal treatment of one Pervey L. Fink, an employee of the
Division of Highways, Department of Public Works and
Buildings, who was injured on June 8th, 1931, when burned
in an explosion resulting from the ignition of gasoline which
was being withdrawn by Fink from a State owned paving
mixer.

Stipulation of facts has been entered into between the
claimants through their attorney and the Attorney General’s
office as the representative of the State of Illinois and from
this stipulation it appears that P. I.. or Percy Fink, State
cmployee was injured on June 8th, 1931, and was on that date
treated for these injuries by Dr. Charles J. Green, one of the
clnimants; that the injured man was taken to St. Margaret’s
Hospital at Spring Valley, Illinois on the evening of the day
of the injury and remained there until June 30, 1931; that
on the day after the man was taken to the hospital, the
Mother Superior requested information of C. M. Walhl,
Superintendent of Construction of the State of Illinois, as
to who would be responsible for the hospital services to be
rendered to this man. On June 11, 1931, Mr. Wahl, in his
capacity as Superintendent of Construction, on the letterhead
of the State of Illinois, Department of Public Works and
Buildings, notified the Mother Superior that the State of 11li-
nois wonld assume all obligations in connection with the ease;
that on or about this same time Mr, Wah! also assured Dr.
(ireen that the services of Dr. Green, rendered to Fink, would
be paid by the State of Illinois; that on August 7, 1931, Mr.
Wahl requested statements from the hospital and from Dr,
(Green and on August 10, tho respective statements for ser-
vices were sent to the Highway Department of the State of
Illinois; that said statements weore approved for payment on
October 1st, 1931 ; that the regular appropriation for medical
expense for the State Highway Department lapsed on Sep-
tember 30, 1931, into the General Fund; that the respective
serviees both for hospital and medical services were rendered
prior to July 1st, 1931; that the hospital services rendered
by St. Margaret’s Hospital and unpaid are in the amount of
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Sixtyv-five Dollars and Ninety Cents ($65.90), and the mediceal
services rendered by Dr. Charvles J. Green and unpaid are
in the amount of IForty-nine Dollars ($49.00); that said bills
have heen approved as to reasonableness of services and cor-
rectness by the State Highway Department; that the Chicef
Highway Fagineer, in his report of May 3rd, 1933, recom-
mends to the court that said hills be allowed and the Attorney
Gieneral, in his statement, also recommends that said claims
be allowed,

Under the undisputed circumstances shown by the stipula-
tion filed in this case, the court is of the opinion that said
claims should be allowed and accordingly the eclaimant, St.
Margaret’s Hospital of Spring Valley, lllinois is awarded
the sum of Sixty-five Dollars and Ninety Cents (§65.90) and
Dr. Charles .J. Green of Ladd, Illinois, is awarded the sum of
Forty-nine Dollars ($49.00).

(No. 2091—Claimant awarded $297.03.)

SueLL Perroneusm Conroratiox, Claimant, vs. STaTE of TLLINOIS,
Respondent.

Opinion filed May 23, 1033.
Tuomeson, MironreLn, TioamrsoNy & Youxng, for claimant,

Orro KerNer, Attorney QGeneral; Cann Dierz, Assistant
Attorney General, for respondent.

Suvrmats—ichen award will be made for. Where facts are undisputed
that State received gupplies as ordered by it, and that bill therefor was nnt

presented for payment before lapse of appropriation out of which it could be
paid, an award for amount due will be made.

Mpr, Jusrioe Vause delivered the opinion of the court:

This is a claim by Shell Pefroleum Corporation agninst
the State of IHinois for merchandise furnished {o the State
on the order of the Division of Highways, Department of
Publiec Works and Buildings, over a period of three months,
from April 1, 1931 to June 30, 1931,

The case has been submitted upon stipulation of faets
bhetween the State and the claimant and from this stipulation
it appears that elaimant furnished T'wo Hundred Ninety-seven
Dollars and Three Coents ($297.03) worth of merchandise
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specified in elaimant’s bill of particulars upon the dates and
in the amounts and to the persons mentioned, that the pricés
therefor were the reasonable value of the items furnished at
the time of the sale, that the persons so purchasing were au-
thorized by the State of Illinois to purchase said items and
to agree for the payment of the same at the respective prices
named.

Claimant presented its claim for these items to the Division
of Highways and payment was refused by reason of the expi-
ration of the appropriation out of which payment for these
items could be made. It is further stipulated that clanimant
has not received any payment on account of said claim.

U'nder these admitted circumstances claimant is entitled
to an allowance of its claim, and an award is accordingly
made in favor of the claimant for the sum of Two Hundred
Ninety-seven Dollars and Three Cents ($297.03).

————

(No. 2157—Claimant awarded $3,380.62.)

Joux Masown, Claimant, vs. STaTE oF ILLiNo1s, Respondent.
Opinion filed May 23, 1933.

Fraxk R. FaoLeTox, for claimant.

Orro KERNER, Attorney General; Carn Dietz, Assistant
Attorney General, for respondent.

WORKMEX'S COMPENSATION ACT—When award will be made for injury sus-
tained by a State employce. Where it is undisputed that claimant, a State
highway maintenance policeman, sustained accidental personal injuries, aris-
ing put of and in course of his employment and that such occupation Is extra
hazardous, an award will be made for compensation for such injuries and the
amount determined under the Workimmen's Compensation Act.

Mr. Cmigr Justice IlonLericH delivered the opinion of the

court:

For more than one year prior to Septemer 16th, 1932, the
claimant, John Mason, was employed as a State highway
maintenance policeman by the Division of Highways, Depart-
ment of Publiec Works and Buildings. On the last mentioned
date, while in the course of his employment and in the per-
formance of his duties, and while driving his automobile on
S. B. 1. Route No, 4, near Braidwood, Illinois, he sustained
serious and permanent injuries as the result of a collision with
another automobile which pulled out in front of him as he



226 MASON . STATE OF [LLINOIS.

attempted to pass around it. The elaimant was thrown about
forty (40) feet from his ear and sustained fractures of his
right wrist, right shoulder, left wrist, and thumb; also injurices
to his right knee, and multiple rib fractures. He was con-
fined to the hospital for eleven (11) weeks and is permanently
disabled as the result of the injuries sustained. All hospital
and medical attention was furnished by the respondent,

It is admitted by the Attorney General that elaimant, at
the time of the aceident in question was engaged in an extra-
hazardous employment, within the meaning of sueh words as
used in the Compensation Act, and he is therefore entitled to
compensation in accordance with the terms and provisions
of such Aect. His salary was One [andred Seventyv-five Dol
lnrs ($175.00) per month, and he had no children under the
age of sixteen (16) years at tlie time of the aceident.

IFrom the evidence and stipulation on file it appears that
the period of temporary total disability was twenty-one (21)
weeks, and that the elaimant sustained the following specific
injuries, to-wit: Seventy-five per cent (75%) loss of the use
of the right arm; fifty per cent (509:) loss of the use of the
left hand, and ten per cent (109) loss of the use of the right
leg,

Claimant received his regular salary from the time of the
accident until January 3ist, 1933, to-wit, the sum of Seven
Hundred Eighty-seven Dollars and Fifty Cents ($7S87.50),
which suin must be dedueted in computing the amount of
his award.

Claimant is therefore entitled to compensation at the rate
of Fifteen Dollars ($15.00) per week for the period of 293.75
wecks, for temporary tolal disability, and for specific loss as
hercinbefore set forth, in accordance with the provisions of
Paragraphs B and E of Scetion cight (8) of the Compensation
Aect, less the salary paid him as hereinbefore set forth; such
amount to be commuted to an equivalent lamp sum in accord-
ance with the provisions of Scetion Nine (9) of the Compen-
sation Act. As we compute it, the net amount due the claim-
ant after commutation to a lump sum as aforesaid, is
Thirty-three Hundred Eighty Dollars and Sixty-two Cents
($3,380.82).

It 1s THEREFORE ORDERED, That the claimant be allowed the
sum of Thirty-three Hundred Eighty Dollars and Sixty-two
Cents ($3,380.62).
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(No. 1715—Clalmant awarded 3$374.79.)

Srragtve Dairy Coxprany, Claimant, ts. STATE oF ILLINOIS,
Respondent.

Opinton jited June 1, 1933.

Do~ovax, Bray & Gray, for claimant.

Orto KrrNER, Attorney General; Caru Dierz, Assistant
Attorney General, for respondent. -

ProPERTY DAMAGE—negligence of agent of Stale. As a general rule no
award will be made for damages caused by negligence of an agent of the
State, the doctrine of respondcat superior not being applicable to the State.

SaMeE—ecrxceplion—iwvhen arcard may be made. Where, however, the
damages sustained are shown by the evidence to be directly attributable to
groasly reckless, wanton or wilful acts of an agent of the State, an exception
Is recognized to the general rule and an award may be made.

Mr. JusTice Vause delivered the opinion of the court:

This is a claim for damages to and for loss of use of a
Chevrolet truck owned by the claimant, resulting from a col-
lision with a passenger automobile, the property of the State
of Illinois.

The collision occeurred about 6:30 a. m. on December 24,
1930, on Sixteenth Strect in lL.ockport, 1llinois, about one
hundred (100) feet east of a viaduet over the Santa Fe Rail-
road tracks and west of a viaduct over the I. & M. Canal.
This road is surfaced with gravel at this place. The evidence
discloses that coming west on this street after crossing the
canal the grade is descending for about 200 feet and the road
at the bottom of the incline is somewhat narrow. IFrom this
point westwardly to the Santa Fe viaduect, some three hun-
dred feet distant, the road ascends on about a seven per cent
(7%) grade. There is a curve in the road on both sides of
the viaduet. OClaimant’s truck was proceeding uphill in a
weeterly direction on this street, at not over ten miles per
hour. At the time the collision occurred and afterward, the
truck was about one hundred feet east of the Santa Fe via-
duct, was headed west and was entirely on the north or right

hand side of the roadway for west bound traffic.
The passenger car which came into collision with the truck

at this point was a Chrysler Sedan, owned by the State of
Illinois, being driven in an easterly direction on this same
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street by Nick Myers, an inmate of the ““Old Penitentiary.”’
Myers was assigned to duty as a chauffenr and had driven
from the *“Old Penitentiary’® on the east side of the Des
Plaines River over to the State Iarm southeast of Stateville
Penitentiary on the west side of the Des Plaines River to get
Deputy Warden George Krickson for the purpose of convey-
ing him back to the ‘*Old Penitentiary '’ where the duties of
the deputy warden were performed. The deputy did not,
however, go back with Myers, but instructed him to return
the ear to the ““Old Penitentiary”’ and further ordered him
to take EFrickson’s daughter as a passenger and let her off
at the depot at Lockport, which was direetly on the route
back to his ordered destination. A part of Myers’ duty was
to call for the deputy warden cach morning and he traveled
this same road most of the time beeause this route was shorter,
The collision resulting in this elaim occurred betore the sedan
had reached the depot where Miss ISrickson was {o bhe let ont.

After the aceident, the State ear was on its left hand =ide
of the road. The further testimony is that as one leaves the
Santa e viaduet going east, the north side of the road ix the
maost traveled, there being rough spots in the south side of
the road at that point. There was some snow upon the rond-
way and the undisputed {estimony is that the State ear ran
more than thirty-three feet after the hrakes had been applied
before the collision oceurred.

One disinlerested witness testified to a portion of the ae.
currences shortly before the accident. ‘T'his witness was
proceeding in the same direction as the State car. 'The State
car passed the witness shortly before reaching the Santa I'e
vinduet traveling, in the opinion of the witness, between fifty
and sixty miles an hour. The president of the elnimant visited
the scene of the accident before the ears had been moved,
He testified he was able {o frace the tracks of the State car
from the point whero it had left the Santa IMe viaduct to the
point of the collision and these tracks were north of the center
of the road and at no point from the leaving of the viaduet
to the point of the collision were there any tracks of the State
car on the sonth side of the roud; that for a distance of about
thirty-three feet the tracks showed dark oily markings on

the snow.
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Under the evidence in this case it seems clear thal the con-
vicet-driver of the State ear, at the time the accident occeurred
was performing labor of a character which was authorized
by statute (Par. 44, Chapter 108, Smith-Hurd Stat., 1931) and

which had been assigned to him by his custodian.,
The general rule is well established that the doetrine of

respondial superior does not apply to the State in the exercise
of its governmental functions,

This court has, however, recognized exceptions to the gen-
cral rule of non-liability above referred to, where the injuries
complained of are directly attributable to grossly reckless,
wanton or wilful acts on the part of n servant of the State
and the elaimant is free from all contributory negligence in
connection with the injury. The driver of the State car in
the present case was not a servant of the State in the ordi-
narily accepted meaning of that term, but he was being used
as an instrumentality of the State and he had the power of
voluntary aection. We arve of the opinion that the peculiar
facts of this case bring it within this exception.

The driver of the State car was procceding down a seven
per cent (7% ) grade on a road with which he was thoroughly
familiar, at 6:30 o’clock, on a hazy morning in December, at
a speed of not less than forty miles per hour at a place in
the road where his view before he ecame over the viaduet was
obscured (conirary to the provisions of Par. 223, Chapter 121,
Smith-Hurd Stat., 1931) and when he did come over the via:-
duet the undisputed testimony is that he traveled upon his
loft hand side of the road for over one hundred feet (contrary
to the provisions of Par. 169, Chap. 121, Smith-Hurd Stat,,
1931) and collided with the claimant’s truck which had almost
stopped on its right hand side of the road,.

The undisputed evidence is that the amount of Two Hun-
dred Seventy-four Dollars and Seventy-nine Cents ($274.79)
was reasonably necessary to repair elaimant’s truck as a result
of the collision. We believe a fair damage for loss of use of
the truck, under the record, wonld be One Hundred Dollars
($100.00).

We therefore award the claimant the snum of Three Hun-
dred Seventy-four Dollars and Seventy-nine Cents ($374.79).
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(No. 1731—Claimant awarded $3,750.00.)
SAMUEL Bripges, Claimant, vs. STaTE OoF ILLINOIS, Respondent.
Opinton filed June 1, 1938.

Bexsamin Q. PoLrarp, for claimant.

OtTto KERNER, Attorney (eneral; Carn Disrz, Assistant
Attorney General, for respondent.

PERSONAL INJURY—Wwhen an award will be made for the death of a mem-
ber of the Illinois Nationul Guard. An award will be made for the death of

a member of the Illinois National Guard, resulting from injuries sustained
while on active duty under authority of Section 11 of Article 16 of the Mili-

tary and Naval Code of this State,

Mr. Cuer Justice HorLLericn delivered the opinion of the
court:

The claimant, Samuel Bridges, secks to recover damages
on account of the death of his son, Charles Bridges, who, in
his lifetime, was a private in Company H, INighth Infantry
Regiment of the Illinois National Quard. It is claimed that
said Charles sustained injuries in the line of his duty, which
said injuries thereafter caused his death.

From the record it appears that Private Charles Bridges
attended the summer encampment with his Company at Camp
Grant during the summer of 1927. On the last day of the en-
campment, to-wit, August 13, 1927, he, with other members
of the baggage detail of the Company, was engaged in con-
veying the haggage on trucks to the baggage car at the rail-
road station, While riding on top of a truck loaded with such
haggage, he was swept off by a low-hanging electric wire and
and thrown to the pavement, sustaining a fracture of both
forcarms, a cut over the left oye with concussion about the
head, probably causing a facture of the skull.

The respondent immediately furnished the necessary
medical and hospital atiention. Bridges was first taken to
St. Anthony's Hospital at Rockford, where he remained for
two days. He was then transferred to the Chicago Hospital
in Chicago on August 15, 1927, where he remained under
treatment until September 11, 1927, On the last mentioned
date he left the hospital of his own accord and without
authority, and was considered by the military authorities as
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absent without leave. He returned to his home in Chiecago
and remained there most of the time until Oectober 1, 1927.
\While at home he was continually troubled with headaches
and with a discharge through the nostrils, and seemed to be
unbalanced mentally. On or about September 20, 1927, he
wag arrested by one of his superior officers for non-attendance
at drill and was placed in jail, and remained there for three
davs. He was released on Friday evening, September 30,
and the next morning was raving. He was sent to Cook
C'ounty Hospital and died two days later, to-wit, September
30, 1927, of epidemice cerebro spinal meningitis.

Two Military Boards of Inquiry investigated the matter.
The first Board of Inquiry was convened on August 24, 1927,
and found that the aceident in which Private Bridges re-
ceived the aforementioned injuries occurred in the line of
his duty. The second Board of Inquiry was convened on
October 3, 1933, and found that the death of Private Bridges
was caused from spinal meningitis secondary to the head in-
jury sustained at Camp Qrant, Illinois, on August 13, 1927.
The last mentioned Board also found that the family of the
deceased was destitute and unable to defray the burial ex-
penses, and recommended that the State show just consid-
eration,

It appears from the evidence that said decedent left him
surviving the claimant, Samuel Bridges, his father, and
Nettie Bridges, his mother, dependent upon him for support.

Section eleven (11), Article sixteen (16) of the Military

and Naval Code provides as follows:

“In every case where an officer or enlisted man of the National Guard or
Naval Reserve shall be {njured, wounded or killed while performing his duty
as an officer or enlfsted man {n pursuance of orders from the Commander-in-
Chief, sald officer or enlisted man, or his heirs or dependents, shall have a
claim against the State for financial help or assistance, and the State Court
of Claims shall act on and adjust the same as the merits of each edse may

demand.”
Upon the record in this casc it appears that the sum of
Thirty-seven Hundred Fifty Dollars ($£3,750.00) is a fair

amount to be paid to the dependents of said soldier.
It 18 Tunererore Orperep, That an award be entered in
favor of the claimant for the sum of Thirty-seven Hundred

Fifty Dollars ($3,750.00).
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{Nos. 1767-1768-1769-1750, Consolidated—Claimants awarded $1,369.00.)

Opinion filed March G, 1933,
Rekearing granted May 2, 1933,
Opinion on rehearing fited June 1, 1914,

MarrHA CONNOLE, ADMINISTRATRIX OF THE Esrare or IHuean
IHaxkiIxs, Deceased, No. 1767, ON1E HANKINS, No. 1768, Cant
Haxxins, No. 1769, PEArL Curr, No, 1770, Claimants, vs. STATE
of TiLrLiNois, Respondent,

(1. C'. Borpers axp T A. Gasaway, for claimants.

Otro Kerxkr, Attorney General; Carn Dierz, Assistant
Attorney Qeneral, for respondent,

PERSONAL INSURY—property dumagre—negligence of agent of State,  The
State is not liable for the negligence of its agents or employees, the doctrine

of respondeat superior not being applicable to the State.
SaMr—iwchen mwcard may be made. Where, however, the evidence shows

that the injuries complained of are due to the wilful, wanton or grossly care-
less acts of an agent or employee of the Stnte, nn exception to the rule of
non-liability of the State on account of the negligence of its agents will be

recognized and an sward may be mnade.

-

Mr, Justice Tronmas delivered the opinion of the court:

These elaims are all based on the same faets, and have
heen consolidated for hearing, On December 26, 1930, Sam
Sonnenberg, an employee of the Division of Highways, was
driving a State truck on Route 11 near Collinsville.  As he
was going up a hill just out of Collinsville the truck stalled.
1t was about 9:15 o’clock p. m., cloudy and misty but not yet
dark. 'There was no starter on the truck and he got out to
crank it. While he was cranking it Carl IHanking, one of the
claimants, ran into it from the rear. Hankins was driving
a Ford Tudor Sedan. In the automobile with him were his
wife, Onie Hankins, their 14 months old baby, ITugh 1Tankins,
Mrs. Pearl Cuff and two of his other children. Mrs. Hankins
was sitting in the front seat holding the baby on her lap and
Mrs. (‘uff and the other two children were in the rear scat.
The truck was near the earb on the right hand side of the
pavement and had no lights on it. 'T'he lights on the Hankins
ear were burning, As a result of the eollision the haby was
killed, Mr. and Mrs. Hankins and Mrs. Cuff were injured and
the nutomobile was wreeked. Mr, llankins is asking $:3,000.00
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damages, Mrs. Hanking $10,000.00, Mrs. Cuff $5,000.00 and
the administrix of Hugh IHankins $5,000.00.

Claimants base their claim to awards on the theory that
the State is liable for damages caused by the negligence of its
cmployees and agents. 1In this claimants are in error. While
individuals and private corporations are liable for damages
caused by the negligence of their employees and agents the
rule does not apply to the State nor to sub-divisions of the
State created for governmental purposes. The State is never
responsible for the negligence, misfeasance, malfeasance, or
omissions of duty of its officers, agents or employees. It does
not undertake to guarantee to any one that its employces will
be faithful, competent or careful in the performance of their
duties, as that would involve it in endless difficulties and
losses which would be subversive to the publiec interests.
(Gibbons vs, U. S. 8 Wallace, 269; Minear vs. State Board of
Agriculture, 269 11l. 549; Davenport Fish Co. vs. Slate, 5 Ct.
Cl. 209 Story on dAgency, sec. 319.) After quoting Judge
Story on the foregoing rule in Gibbons vs. U. S., supra, Mr.
Justice Miller said: ¢“The general principle which we have
already stated as applicable to all governments, forbids, on
a policy imposed by necessity, that they should hold them-
selves liable for unauthorized wrongs inflicted by their
officers on the citizen, though occurring while engaged in the
discharge of official duties.’”’ In Minear vs. State Board of
dygriculture, supra, our own Supreme Court said: *‘‘If, as
we hold, the State Board of Agriculture is an agency of the
State in the exercise of governmental functions, it is not
liable, under the common law, for injuries claimed to have
been sustained as a result of its negligence. This is not dis-
puted by appellee, and is so thoroughly settled by all the
authorities that we deem it necessary to cite only Hellenbeck
vs. County of Winmebago, 95 I11. 148, and Maia vs. Eastern
Hospital, 97 Va. 607; 47 L. R. A. 577. The opinions in these
two cases contain a list of many authorities on the subject.”’
It is clear that claimants have no legal right to an award
against the State for the injuries they sustained.

It does not follow, however, that claimants are without a
remedy. If as they allege, their injuries were caused by the
negligence of Sonnenberg while they were in the exercise of
due care (and upon those questions we express no opinion)
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they can bring proper actions against him in a court of gen-
eral jurisdiction and have their damages determined.
(Grootens vs. State, 6 Ct. Cl. 399; Braun vs. State, 6 Ct, O],
104; Cooney vs, Town of Hartford, 95 Tll. 516.)

The claims are denied and the cases dismissed.

On rehearing granted, Mr. Jusrticrk lunscort delivered the
opinion of the court:

These claims arising in the same automobile aceident have
by respective counsel of the parties hereto been consolidated.

Martha Connole, as such administratrix of the estate of
Hugh Hankins, a deceased infant, filed a claim asking for
damages from the State of Illinois in the sum of Five Thou-
sand Dollars ($£5,000.00) on account of the death of claimant’s
intestate,

Onie Hankins filed a claim asking for damages in the sum
of Ten Thousand Dollars ($10,000.00),

Carl Hankins, claimant, filed a claim asking for the sum
of Three Thousand Dollars ($3,000.00) for personal injurics
and property damage, and Pearl Cuff filed her elaim for the
sum of Five Thousand Dollars ($5,000.00) for alleged per-
sonal injuries,.

The facts were: a threc-ton Liberty truck belonging to the
State of Illinois and under the direction of the Division of
Highways had been stalled on Bluff Hill, S. B. T. Route 11,
near the western edge of the city limits of Collinsville, [Hi-
nois, sometime between 5:15 and 5:45 on the evening of
December 26, 1930, At the time this truck became stalled, it
was going around a slight curve about half wav up the hill.
Motor trouble was the cause of the truck stopping. T'hat
afternoon and day this truck had been used in maintenance
road work and was customarily stored overnight in a garage
at the top of the hill. At the time of the accident, the truck
was not equipped with lights or a storage battery. 'The
driver of the truck, Sam Sonnenberg, was immediately be-
fore the crash, trying to crank it when a Model-A 1930 Ford
Sedan driven by one of the claimants, Carl Hankins, crashed
into the rear of the stalled truck.

Riding in the front seat with him was his wife, Onie Han-
kins, who was holding their fourteen months old infant somn,
Hugh, in her arms. The claimant, Pearl Cuff, was riding in
the back seat with two children.
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The overwhelming evidence is that it was quite dark and
fogey and most of the automobile traffic was using lights.
The lights of the ear in which all of the elaimants were riding
were burning, and so far as the evidence shows, were in good
condition.

It appears from the evidence that the driver, Carl Han-
kins, did not see the trueck until he was within four or five feet
of it, just before the ecrash. Official sunset on this day
occurred at 4:45 p. m., as shown by the records of the United
States Weather Bureau of Fast St. Louis, Illinois.

The infant, Hugh Hankins, was killed almost instantly,
and Mr. and Mrs, Hankins, as well as Cearl Cuff, suffered
minor personal injuries as the result of the collision. The
Ford was badly damaged and subsequently sold to an auto-
mobile dealer for $£75.00, who repaired the car at a cost of
$210.00.

The injured were attended and treated by Dr. H. W. Har-
rison of Collinsville, Illinois. Pearl Cuff and Onie Hankins
remained at the Harrison IHospital for about one week’s time
and the treatment of the injuries extended over a period of
approximately three weeks. In the opinion of the doctor no
permanent disability has resulted from these injuries. The
cost of medical treatment was as follows:

Pearl Cuff, hospital and medical attention..........eoccuevee $66.00
Onie Hankins, hospital and medical attention........ rrerae .+ 71.00
Cal‘l Hﬂnklnﬂ. medlcal attentlon ------ e (NN NN RN NN 22.00

Declarations were filed herein on May 8, 1931. It was ad-
mitted that no warning lights were placed by the driver of
the truck and no effort was made to warn approaching drivers
of the situation of the truck. A number of witnesses were
heard on both sides.

It is a well established rule that the doctrine of respondeat
superior does not apply to a State in the exercise of purely
governmental functions. This rule is perhaps best stated as

follows:

“The government itself {a not responsible for the misfeasance, or wrongs,
or negligences, or omissions of duty of the subordinate officers or agents em-
ployed in the public service; for it does not undertake to guarantee to any
persons the fidelity of any of the officers or agents whom it employs; since
that would involve ft, in all {ts operations In endless embarrassments and
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dithculties, and losses, which would be subversive to the public interests: and,
indeed, lnches are never imputable to the government. Seymour vs. Van Styek,
8 Wend. 403; United Stutes vs. Kirkpatrick, 9 Wheat., 720, 723."

We are, however, of the opinion that the faets in these
cases amount to be a wilful and wanton negligence and an
exception should be made to the rule as above announced,
We fix the damages to the automobile at $210.00; the cost of
mediecal care and attention to Carl IHankins as $22.00 and
make an award to him in the aggregate sum of $232.00; und
award to Onie Hankins for her hospital and medical attention
the sum of $71.00 and to Pearl Cuff, for hospital and medical
aitention the sum of $66.00 an award to Martha Connols,
Administratrix of the estate of Hugh IHankins, deceased, the

sum of $1,000.00.

(No. 1777—Claim denied.)
Joux T. Ganvixs, Claimant, rs. Statk oF ILniNois. Respondent.

Opinion filled June 1, 1933.
CnanrLes G. SemrEL, for claimant.

Orro Kerxer, Attorney General; Cann Dikrz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSANTION AcT—nof applicd 1o all employces of Stalte,
The Workmen’s Compensation Act does not automatically apply to all cm-
ployees of the State, but only when they are engaged as such in an employ-
ment in a department of the State which is engaged in extra hazardous enter-

prises named in the Act.
Sasme—cemplogyment not cxtra hazardous—when aweard denied. An attend-

ant at State hospital is not engaged in extra hazardous employment and if
injured while so employed, no award for compensation will be made.

Mr, Justice Vause delivered the opinion of the court:

Clanimant seeks to recover compensation under the terms
of the Aet commonly known as the Workmen’s Compensation
Act for an injury claimed to have been suffered by him IFehru-
ary 19, 1931, while employed as an attendant at the Flein
State TTospital. The nature of the injury alleged is a lef{ side
inguinal hernia, claimed to have been received by the clnimant
while he, assisted by three inmates of the institution, was
carrying a hand stretcher containing a dead body into the
morgue of the institution where he was employed, and that
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the injury arose out of and in the course of his employment.
The necident occurred by one or more of the inmates holding
on to the other end of the stretcher from the claimant, moving
in such a way that the end of the pole of the stretcher struck
claimant in the left side,

The statute granting this court jurisdietion to hear and
determine claims for compensation to State employvees is
contained in sub-paragraph 6, Section 6 of the Aet crenting
this court, Smith Hurd’s Statutes, 1931, Chapler 37, Para-
graph 432, and is as follows:

“(6) To hear and determine the liability of the State for accidental in-
juries or death suffered in the course of employment by any enmployee of the
State, such determination to be made in accordance with the rulea prescribed
in the Act commonly called the ‘Workmen’s Compensation Act,’ the Industrial
Commisaion being hereby relleved of any duty in connectlon thereto.”

By Paragraph 3 of the Workmen’s Compensation Aect,
Smith Hurd’s Statutes, 1931, Chapter 48, Parvagraph 139, it
is provided that the provisions of the Workmen’s Compen-
sation Aect shall apply automatically to the State as an em-
ployer ‘‘and to all employers and all their employees engaged
in any department of the following enterprises or businesses
which are declared to be extra-hazardous, namely:’’ and there-
after the statute sets out ten sub-paragraphs declaring the
extra-hazardous businesses or enterprises.

The Workmen’s Compensation Act does not automatically
apply to all employees of the State, but is available to such
employees only when they are engaged as such employees in
an employment in a'department of the State which is engaged
in the named extra-hazardous enterprises. T illage of Chapin
vs., Industrial Commission, 336 11l. 461,

In determining what enterprises of the State are extra-
hazardous, this court is bound by the enactment of the l.egis-
lnture of the State as set forth in the sub-paragraphs of
Scetion 3 of the Workmen’s Compensation Act above referred
to, and if the employment of the claimant was not such at
the time of the alleged injury as brought him within the terms
o the Workmen’s Compensation Aet, this court has no au-
thority to award compensation.

We have carefully considered the evidence in this case and
we find nothing therein which brings the employment of the
claimant at the time of the alleged injury within any of the
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extra-hazardous enterprises declared by Seetion 3 of the
Workmen'’s Compensation Act.

The claimant in his employment not being within the terms
of the Workmen'’s Compensation Aect, this court is without
any authority to make an award in his favor. Therefore, the
claim is denied and the suit dismissed.

(No. 1804—Cluimant awarded $4,275.94.)

Jaxie HanrrLey, AnMiNisrratiiax or tire Esrare or 0, O, Hawreey,
Deceased, Claimant, vs. State or InLiNois, Respondent.

Opinion filed June 1, 1033.

Jonx 1. Sgarixoe, for claimant,

Otro KErNer, Attorney General; Canrn Dikrz, Assistant
Attorney General, for the State.

WORKMEN'S COMPENSATION ACT—tw0hen award will be made under. Where
claimant sustains injuries arising out of and in course of his employment,

while engaged In employment found to he extra hazardous, an award will be
made under provisions of Workmen's Compensation Act.

Mr. Justice Laxnscorr delivered the opinion of the court:

Claimant filed her petition as administratrix of the estate
of J. O. lartley, deceased, to recover compensation under the
Workmen’s Compensation Act of 1911, subsequently amended,
for damages suffered by reason of the death of her husband
while in the employ of the respondent as a bridge painter on
S. B. 1. Route 2, Division of Highways, Department of PPublie
Works and Buildings.

The undisputed facts are that the deeceased, J. O. Hartley,
died on June 15, 1931, from the effects of personal injuries
ineurred when he accidentally fell from a bridge seaffolding
to the ground below, a distance of thirty-five or forty foect.
As a result of the fall, his body was pierced or impaled by a
tent stake sticking up from the ground about eighteen inches
and he died before he could be removed to a hospital.

The deceased had only been employed by the respondent
n short time prior to the accident. His rate of wage at the
time was $21.60 per week. Ile had been employed at various
occupations as a steeplejack, millwright, railroad machinist,
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salesman and painter. Just what his exact average annual
carnings were is somewhat in doubt, but it fully appears that
they were at least %1,000 a year,

Besides his widow, the deceased left him surviving, two
dependent minor children, Velma, a daughter, age fifteen
years, and Russell, a son, age eight years, at the time of the
death of their father,

Under the provisions of Section 7(a) of the Workmen’s
Compensation Act, then in force, the widow would, therefore
be entitled to a maximum award of $3,750.00, which on ac-
count of the two dependent minor children is inereased, by
subsequent sections to the sum of $4,550.00.

It appears from the evidence that at the time of his injury
and death, the deceased was in the employ of the State in one
of the extra-hazardous occupations enumerated in the Com-
pensation Aect, and comes within Section 3 of the Act as extra-
hazardous.

The Attorney General does not dispute the facts, but
recommends that claimant be awarded not to exceed $4,550.00,

We find that the recommendations of the Attorney General
are in accordance with the statute and the facts in this case
and make an award in the sum of $4,550.00, which must be
commuted under the statute.

We anticipate that an appropriation for an award will be

payable about August 1st.
The deceased’s injury and death occurred June 15, 1931.

There would therefore be 110 3/7 weeks of earned compensa-
tion. The total compensation would ordinarily run 416 wecks.
Under the Compensation Act, his beneficiary wounld receive
$10.94 per week. There would be 305 4/7 weeks to be com-
muted. The sum that the administratrix therefore will receive

is $4,275.94, and we recommend that an appropriation be made
in that sum, payable to Janiec Hartley, as the administratrix

of the estate of J. O. Hartley, deceased. Inasmuch as there
are two children under sixteen years of age, we deem it ad-
visable that it be paid in that wav.
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(No. 1879—Clauimant awnrded $1,760.12.)
Joux Ropinsox, Claimant, e« Stare or InniNors, Rezpondent,

Opinion filed Jone [, 1933,

Jonx Rosixsoxs, pro se.

Oscan 1, CarestroM, Attorney  General; Cann Digrz
Assistant Attorney General, for respondent.

CoNTRACTS—TXtra work—when wmweard mapy be wmade.  Where claimant
performs extra work in connection with contract, but bill thersfor is not pre-

gented for payment before lapse of appropriation out of which it should be
paid, an award will be made for amount due upon recommendation of Attoy-

ney General.

Mr. Cuier Jusrice HouLericu delivered the opinion of the
court:

The claimant, John Robinson, sceks to recover compensa-
tion for extra work done by him in conneetion with the con-
struction of the Cairo Armory at Cairo, Hlinois, during the
spring of 1931,

On February 20th, 1931, the respondent advertised for bids
for the construction of an Armory in the City of Cairo, and
thereafter the contraet for the construetion of such Armory
was awarded to the claimant, John Robinson, who furnished
the bond required by law and immediately commenced work
under his contract,

After he began work it was ascertained that on aeccount
of peculiar sub-soil conditions in Cairo, it was nccessary to
revise the plans and specifications upon whieh the original
contract was based. Such revision was made on Mareh 25th,
1931, and on April 7th, 1931 the extra work required by such
change in speceifieations was authorized by the Division of
Architecture and Enginecring of the Department of Purchases

and Construction.

The unit items ealled for in the original contract were paid
in due course as the work progressed, and no par{ of the
original cosis are involved in this elnim. The extra work was
done in accordance with the revised plans and specifications
and was satisfactory to the department having charge of the
work. The claimant was notified that the appropriation out
of which payment for such extra work would be paid would
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lapse on June 30th, 1931, but notwithstanding that fact, he
failed to file his bill within the required time and the appro-
priation therefore lapsed before payment was made.

It is conceded, however, that the bills were presented

within a reasonable time. Under date of ¥February 29th, 1932,
the Department of Purchases and Construetion reported that
the elaimant’s claim to the extent of Eighteen IHundred
Seventy-four Dollars and Fifty-three Cents ($1,874.53) had
the approval of such department. Thereafter a stipulation
was entered into and filed herein on the 22nd day of March,
A. D. 1933, wherein and whereby it was stipulated and agreed
by and between the elnimant and the Attorney General upon
the recommendation of the Division of Architecture and
Fingineering of the Department of Purchases and Construe-
tion, that the actual loss and reasonable damage sustained by
the claimant on account of the aforementioned revision of
plang, was Seventeen Hundred Sixty Dollars and Twelve
Cents ($1,760.12) and an itemized and detailed statement of
which said loss and damage was made a part of such stipu-
lation,
There is no question but what the claimant performed the
~work in question, and it is admitted that the same was com-
pleted to the satisfaction of the Division of Architecture and
Engineering of the Department of Purchases and Construc-
tion, and the Attorney General has recommended the allow-
ance of the claim to the extent of Seventecen Hundred Sixty
Dollars and Twelve Cents ($1,760.12).

It 18 THEREFORE OnrpErep, That an award be entered in
favor of the claimant in the amount of Seventeen Hundred
Sixty Dollars and Twelve Cents ($1,760.12).

{No, 1898—Claim denied.)

Marrie L. BucHoLz, ADMINISTRATRIX OF THR EsTATE oF Henry Q.
Bucnornz, Deceased, Claimant, vs. STATE or ILLiNoIs, Respondent,

Opinion flled June 1, 1838.
WarreR J. MiLLER AND WaLTeR J. WexcER, for claimant.

Otto KERNER, Attorney General; Carr Dierz, Assistant
Attorney General, for the State.
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PErsox AL INJery—i1chen State not liable for personal injurics sustained
hy reason of accideat on State highiway-—gorernmental funclions, In the
construction and maintenance of public highways the State exercises a gov-
ernmental function and is not liable for damnges caused by either a defect
in the construction or failure to maintnin it in a safe condition for travel
unless there iz a statute expreasly making it so liable,

Mr. Justice Vause delivered the opinion of the court:

This is a claim filed by Mattie L. Buchholz, Administratrix
of the estate of her deceased hushand, IHenry (. Buchholz,
seeking to recover Twenty Thousand Dollars ($20,000.00)
damages on account of the death of her husband on October
19, 1931, resulting from personal injuries received Octoher
14, 1931, when a Lincoln auntomobile deceased was driving
left the pavement and collided with a conerete culvert at the
side of the road. 'The accident oceurred on the evening of
October 14, 1931 about 6:20 p. m., while deceased alone was
driving a l.incoln Sedan southeast on State Bond Issue Route
No. 60, known as Rand Road, in DuPage County, Illinois, and
about 185 feet southcast of {he intersection of this road as
what is known as the Arlington Heights Road.

According to the testimony Arlington Heights Road runs
about north and south and Rand Road intersects it from a
northwesterly to a southeasterly direction to one approaching
toward the city of Chicago. Deceased was driving southeast
on Rand Road approaching the interseection with Arlington
Heights Road and while the evidenee is not clear it ean he
reasonably inferred therefrom that a car approaching this
same intersection from deceased’s right travelling north
along Arlington Heights Road turned to the left in this inter-
scction ahead of and across the line of deceased’s approach
for the purpose of turning to the northwest along Rand Road.
Following this deceased crossed the intersection, procceded
along Rand Road but ran off of the pavement on the left hand
side and into a diteh and crashed against a headwall of the
conorete culvert located om the left hand side of Rand Road
and at a point about 185 feet southeast of the intersection.

As a result of his injuries received, deceased developed
traumatic pneumonia and died. Both the Rand Road and the
Arlington Heights Road were owned and controlled by the
State of Illinois. Claimant’s declaration counts upon =n
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negligent failure on the part of the State of Illinois to ercct
traffic signs or signals indicating a curve in Rand Road at
or near this intersection, by reason of which negligence,
claimant’s intestate was injured and from which injury he
died. Considerable testimony appears in the record to show
the condition and manner of construction of the road in ques-
tion at this intersection and to show that there was a curve
in the road known as Rand Road which was not indicated by
warning signals.

In the opinion of the court, however, it is not necessary to
discuss at length the circumstances surrounding the death of
claimant’s intestate as shown by the record. As previously
stated, the record discloses that the Rand Road, of which
complaint is made as to the method of construction and main-
tenance was built by and is owned and controlled by the State
of {llinois. In the construction and maintenance of its roads,
the State acts in the governmental capacity and in the exer-
crise of such governmental functions it does not become liable
in actions of tort by reason of the malfeasance, misfeasance
or negligence of its officers or agents in the absence of a
statute creating such liahility. Such has been the settled
decision of this court for many years. Morrissey vs. Stalc
of Illinois, 2 Court of Claims Reports, 4564; Mincar vs. State
Board of Agriculture, 269 111. 549,

The General Assembly has never enacted a law making
the State liable for damages caused by the negligent con-
struction or maintenance of a public road and this court has
no power o make an award for such damages in the absence
of such a statute. Chumbler vs. State of lllinois, 6 Court of

Claims Reports, 138.
The claim is denied and the cause dismissed.

(No. 1809—Claimant awarded $73.24.)
Harry N. ALExANDER, Claimant, vs. State or ILLiNoig, Respondent.
Opinion filed June 1, 1938.

LawLer & GreeniNg, for claimant.

Orro Kerner, Attorney General; Casn Dierz, Assistant
Attorney (General, for the State.
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WORKMEN'S COMPENSATION AcCT—when awward will be made under. Where
cluimant sustains injuries arising out of and in the course of his employment,
while engaged In an employment declared to be extra hazardous, an award
will be made under the provisions of the Workmen’'s Compensation Act.

Mr. Jestice Vause delivered the opinion of the court:

This is a elaim filed by Harry N. Alexander against the
State of Ilinois seeking to recover ecompensation for tempo-
rary total disability and costs of medical attention under the
Workmen'’s Compensation Aet for accidental injuries re-
ceived by him as such an employee arising out of and in the
course of his employment as a laborer in the State Iouse
power plant in Springfield, Illinois,

It appears from the stipulation of fact entered into be-
tween the attorney for the petitioner and the Attorney Gen-
oral representing the State of 1llinois that the claimant was,
on the 20th day of January, 1932, an employee of the State
of Illinois engaged in an extra-hazardous employment and on
that date he suffered accidental injuries arising out of and in
the course of his employment ; that notice of the accident was
given to the respondent and claim for compensation on
account thereof within the time required under the provisions
of the Act; that the earnings of the petitioner at the fime of
the injury were at the rate of 1'welve Huudred Fifty-cight
Dollars and Forty Cents per year, and that the averace
wecekly wage was Twenty-four Dollars and Twenty Cents
($24.20) per week. Petitioner, at the time of the injury was
fortv-cight (48) years of age and had two minor children
aged ten and fifteen years respectively, dependent on him
for support at the time of the injury. Necessary first aid,
medieal serviees and hospital services have not heen provided
by the respondent and the amount thercof is the sum ol Forty-
five Dollars ($45.00) ; that claimant is entitled to receive From
the respondent said sum of Forty-five Dollars ($40.00) for
medical and surgieal services; that claimant sufTered no per-
manent disability and is entitled to reccive from the re-
spondent total temporary disability compensation for a
period of ten (10) weeks at the rate of Thirteen Dollars and
Thirty-one Cents ($13.31) per week as provided by Section
8-J (1), or a total of One lundred Thirty-three Dollars and
Ten Cents ($133.10); that claimant has been paid by re-
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spondent the sum of One Hundred Four Dollars and Eighty-
gix Cents ($£104.86) of this amount, leaving a balance of
Twenty-cight Dollars and Twenty-four Cents ($28.24) com-
pensation G due and unpaid.

Petitioner is entitled to receive the sum of Twenty-eight
Dollars and Twenty-four Cents ($28.24) as compensation plus
medical and surgical services amounting to Forty-five Dol-
Inrs ($45.) or a total of Seventy-three Dollars and Twenty-
four Cents ($73.24).

Potitioner is therefore allowed an award in the sum of
Seventy-three Dollars and Twenty-four Cents ($73.24).

{No. 1863 —Claimant awarded $3,990.57.)

THORNTON Carrace Compaxy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion fled June 1, 1938,

CameroNy & HeavrH, for claimant. .

Orro KeErNER, Attorney General; Carn Dierz, Assistant
Attorney (Aeneral, for respondent.

CoXTRACTE—Ihen award will be madce for damages susglained, by recason
of detay causcd solcly by State. Where claimant sustains damages under his
contract for grading and paving of hard road, caused solely by renson of delay
of State Department in securing portion of right of way, and not through
fault of claimant nor attributable to any fallure on his part in protecting
himself from effects of delay which might have reasonably been foreseen, an
award will be made, upon satipulation of proper department and recommenda-
tion of Attorney Qeneral.

SaMe-—--Stale's improper suspension of woaork constituting dbreach. Where
contract states no time for completion and State improperly suspends work
thereon, resulting In delays, preveniing completion of same within a renson-
ahle time, contractor belng ready, able and willing to proceed, such action of
State amounta to a breach of contract rendering it liable for damages.

Mr, JusTtice Linscorr delivered the opinion of the court:

Claimant is seeking damages to the extent of $6.393.35
from the State as damages, because the Department of Public
Works and Buildings failed to furnish a portion of the neces-
sary right-of-way required for the construction project with
resulting changes in the plans and specifications of a certain
contract. The original contract was No. 4257, and was
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executed on QOetober 4, 1930, and provided for certain grading
operations and hard road construction on 8, B. 1. Route 19,
Section 70, A-2, in Cook County. The contract contemplated
construetion of a newly located portion of said S, B, 1. Ronie
19 at its intersection with the county highway known as
Dundee Road. In addition, an underpass was {o be con-
structed where it crosses Dundce Road, and a ramp or con-
necting highway was to be construeted leading from Route
19, west of the interseetion, connceting it with the Dundee
Road. T'he ramp was to be constructed north of Route 19 and
running in a parallel direction.

There was a stipnlation of faecis.

It appears that the first delay of sixteen (16) days occurred
between October 9th and 28th, 1930, {wo days after the work
was started and during this time a portion of claimant’s
equipment remained idle. This femporary suspension was
ordered by the Division of Ilighways when it was discovered
that right-of-way for the north ramp had not been sceured
from the Forest Preserve Distriet of Cook County. Question
had arisen in regard to its precise location.

Originally the plans had ealled for work to be commeoenced
in grading operations on the north ramp and this change in
plans and specifications was the cause of the first delay
period. Claimant then began work on the new loeation of
the right-of-way on Route 19, all of which had been sceenred.
e was engaged in this work until February 12, 1931, when
claimant was directed to build it at a new location. There
was sixty-three (63) dayvs in this second period of delay fron
February 12 to April 27, 1931, The items of claim for the
two periods of delay involved idle equipment resulting therc-
from.

The original contract price was $71,633.10 for this work.
It was essentially a grading contract with a small aniount
of conercte pavement. In the letter of award it was specifi-
cally stated that certain right-of-way, namely from Siation
43/60 to Station 45/10, from Station 49/00 1o Stafion 5900,
and from Station 139/00 to Station 145/00 had not been ne-
quired and that the contractor should not start work within
these limits until further notified. The contractor at that
time was also advised that he should start work on the re-
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mainder of the section immediately, which included the pro-
posed north ramp, between Station 1,00 to Station 11/30.

The amount claimed as damages was on account of delays
encountered which were not referred to in the paragraph
above stated, and which supposedly were elear at the time
of the award.

The contractor claims damages to the extent of $2,410.40
for delays to his grading equipment for the period from Octo-
ber 10th to October 28th, when he was unable to operate on
account of right-of-way difliculties. It appears that the con-
tractor moved in good faith and that just before starting con-
struction operations, he was notified by the engineer that on
account of right-of-way difficulties no work should be done
within certain limits. It was not possible to work at other
points during that time and he was obliged to lay up his
outfit for sixteen (16) days. _

It also claims $3,982.95, which is likewise due to the right-
of-way difficulties, and it appears from the record that the
contractor performed all the work possible where the right-
of-way was clear, and he was obliged to lay up his outfit for
the period from February 12 to April 27, when he was notified
that certain portions of the right-of-way were clear.

The questions here presented are:

1. Whether or not a contractor is justified in presenting
a claim for delays which arise duc to right-of-way, bearing
in mind that at the time of the award the right-of-way was
supposedly clear and that in so far as the contractor knew,
he was privileged to move in equipment and start work.
There is no controversy about the facts under this breach.

2, The second question is whether the prices charged for
equipment were fair and reasonable for equipment of this
character. The prices of the Associated General Contractors
of America are recognized as the general standard.

A report from Frank T. Sheets, Chief Highway Engineer,
on September 30, 1932, addressed to the Attorney (Gemneral,
contained the above faets.

A further report was received on March 21, 1933, from
I2rnst Lieberman, Chief Highway Engineer. This contained
copics of ‘‘Stipulation of Reasonable Damage.’’ In connec-
tion herewith, the items and fucts were all carefully checked
and it appears that while most of the contract price had been
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paid, claimant for its work under the contraet, that final pay-
ment estimate covering a small sum had not at that time been
paid. We have examined blue prints, the abstracet of evidence
and photostatic copies of the contract, cte.,, and it appears
that the facts hercin contained, are substantially correct.

The stipulation of reasonnble damages resulted from a
close check of all itens of the elaim by the Division of High-
ways and resulted from mutual agreement with the depart-
ment. These amounts are all based on A, (5. C. ratings for
idlie equipment, which scems to be universally recognized as
fair and reasonable by contractors and engineers, and this
sum was fixed at $3,990.57.

The State is liable for the aetual damages arising from
unreasonable delay caused solely by the State and not through
fault of the contractor, nor attributable to his failure in pro-
teeting himself from the effeets of delays which might reason-
ably have been forescen.

Powers-Thompson Const. vs. State, 5 C. C. R. 180.
IHoier V, State, 6 C. C. R, 130.,

Henkel Constr. Co. vs. Stale, 6 C. C. R. 222,
Carson vs. State, 6 C. CC, R, 520.

Where a contract states no time for completion, and the
vovermments improper suspension of the work results in de-
lays, so that the contract could not complete within a reason-
able time, such action in effeet amounts to a breach of the
agreement and the government is linble for the actual dam-

ages sustained by the contractor.
Smith vs. U. S., 11 C. Cls. 707 : AfF’d., 94 1. S. 214,

Rodgers, et al. vs. U, S., 48 C. Cls. 443.
Swift vs. U. S, 14 C. Cls, 208,
Fighvs. U'. 8., 8 C. Cls, 319.

The Aftorney General has recommended that the claimant
be awarded the sum of $£3,990.57, in full setflement of all
damage. In view of the foregoing nuthorities and the facts
as they appear before us, and the stipulations contained in
the record, we award the cluimant the sum of $3,990.57 in

full settlement of all damages.
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(No. 1978—Claimant awarded $4,534.32.)

Lera Scrrox, ADMINISTRATRIX OF THE ESTATE OF GRADY SvTToN,
Deceased, Claimant, rs. STaTE OF ILLINOIS, Respondent.

Opinton filed June 1, 1933.

Mun.ey & Comes, for claimant.

O1ro KerNER, Attorney General; Carn Dierz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION AcT—ichen award will be made. Where a State
employce sustains accidental fnjuries arising out of and in course of employ-
ment while engaged in extra hazardous occupation an award will be mnde

under provisions of Workmen’s Compensation Act.
BaMme—employce, A highway patrol officer is an employee of the State

and not an officlal thereof.
Mr. Justick Vause delivered the opinion of the court:

This is a claim by Lura Sutton, Administratrix of the
Estate of Grady Sutton, for compensation on account of the
accidental death of Grady Sutton on July 1, 1932. The evi-
dence discloses that Grady Sutton was on that date in the
cmploy of the State of Illinois as a State highway patrolman
in the Department of Public Works and Buildings of the State
of Illinois, pursuant to Paragraph 249, Chapter 121, Smith
Hurd’s Revised Statutes, 1931, The evidence discloses that
the deceased on the above date, while in the line of his duty
as such State highway patrolman, while assisting officers of
Saline County, Illinois, in arresting three men under suspicion
as being automobile thieves, was shot and killed by one of the
alleged thieves while in the custody of the deceased and the
Chief of Police of the Cily of Harrisburg, Illinois and while
the said alleged thieves were being taken under arrest to jail
in Harrvisburg, The evidenco further discloses that the de-
ceased left surviving him his widow, Lura Sutton, and two
children under the age of sixteen years who wero totally de-
pendent upon him for support; that all medieal and hospital
bills have been paid by the State.

Th authority given to this court to hear and determine
claims for compensation for the accidental injury or death of
State employeces is fixed by Sub-paragraph 6 of Section 6 of
the Act of the Legislature creating this court, which provides

as follows:
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“(6) To hear and determine the liability of the State for acidental in-
juries or deuth suffered in the course of employment by any employee of the
State, such determination to be made in accordance with the rules prescribed
in the Act commonly called the *Workmen’s Compensation Act’, the Industrinl
Commission being hereby relieved of any duty relative thereto.” Smith-Hurd
Statutes, 1931, Chapter 37, paragraph 432,

By virtue of Section 3 of the Workimnen’s Compensation
Act, the terms of said Aet apply automatically and without
eleetion to the State and by Seetion 5, the term ““employee’”’
as used in the Workmen'’s Compensation Aet means every
person in the employ or service of the State except any oflicial
of the State,

Highway patrol oflicers, sueh as the deceased, arce ap-
pointed by the Department of Public Works and Buildings
of the State of Illinois. Their tenure is at the will of the
department. The charaeter of their service and tenure make
such highway patrol officers employees rather than oflicials.
City of Pekin vs. Industrial Commission, 341 111, 312, 317, 318.
There is no dispute in the record but that the deceased eamee
to his death from an accidental injury arising out of and in
the course of his employment. Claimant as his administra-
trix is therefore entitled to the allowance of an award by this
court,

The salary of the deceased was One Hundred Seventy-five
Dollars ($175.00) per month., The dececased left surviving
him a legal widow and two (2) children under sixteen years
of age, totally dependent upon him for support at the time
of his death. Under paragraphs 7(a) and 7(h)3, the elnimant
would be entitled to an award of IForty-cight Hundred Dollars
($4,800.00) if paid in instaliments. Under Section 8, the
claimant woiild be entitled to maximum payments of Sixteen
Dollars ($16.00) per week. Commuted to a lump sum sottle-
ment on the basis of weekly payments, elaimant is entitled to
a lump sum award of IMorty-five Hundred Thirty-four Dollars
and T'hirty-two Cents ($4,334.32).

An award of Forty-five Hundred Thirty-four Dollars and
Thirty-two Cents ($4,634.32) in favor of the eclaimant as
administrafrix of the estate of Grady Sutton, deceased, is
therefore allowed.
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(No, 1993—Claimant awarded $1,272.66.)
L. C. MiLLER, Claimant, vs. STATE OF ILLINOIS, Respondent.

Opinion flled June 1, 1933.

Hixcnerirr, MiLLER & THOMAS, for claimant.

Orro Kerner, Attorney General; CarL Dierz, Assistant
Attorney General, for respondent.

SERVICES AND EXPENBES—WwhCn aqward will be made. Where it 18 conceded
that claimant rendered services and incurred expense as an employee of the
Temporary Commiasion to Investigate the Advisability or Need of a General
Revision of the Lawas Relating to Elections, which commission was empowered
by the Act creating It to engage employees, and has not been paid therefor,
because of lapse of appropriation for the purpose, and amount {8 unguestioned,
an award will be made for such services and expenses.

Mr. Cuier Justice HoLLErICH delivered the opinion of the
court:

The Fifty-sixth General Assembly of the State of Illinois
enacted a statute entitled ‘*An Act to Create a Temporary
Commission to Investigate the Advisability or Need of a
(ieneral Revision of the Laws Relating to Elections, to Make
Recommendations Relating Thereto and to Draft any Pro-
posed Legislation and Make an Appropriation Therefore.”’
Section two (2) of such Act provides as follows:

“Sec. 2. The Commission shall have power to elect a chairman from
among its members and secretary from among its members or otherwise, and
to appoint and at pleasure remove such expert help and other assistants as
may be necessary to the purpose for which it is created,” (L. 1939, p. 39.)

Pursuant to such enactment of the Legisiature, Hon. Louis
I.. IYmmerson, then Governor, appointed the following named
persons as Commissioners to carry out the provisions of
such Aect, to-wit: Edmund K. Jarecki, Milton J. Foreman,
and James 8. Baldwin.

On December 19, 1930, the Commission, pursuant to the
authority given in the aforementioned statute, engaged and
cmployed the claimant, I.. C. Miller, as an expert to assist in

its work under the aforementioned statute.
From the stipulation of facts heretofore filed herein, it

appears that the claimant was to receive for his services a
minimum fee of One Thousand Doliars ($1,000.00), together
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with an allowance of expense money in the amount of Five
Hundred Dollars ($3500.00), with the understanding that if
any part of such expense money were not actunlly expended,
the remainder would be paid to the elaimant in addition to
the aforementioned minimum fee of One Thousand Dollars
(%1,000.00).

The elaimant accepted the appointment and continned
therein until the 30th day of January, A. D. 1931, and ocea-
sionally thercafter until the 1st day of June, A. D. 193,
when the work of the C‘ommission was completed,.

At the time the claimant was appointed by the Commis-
sion, there was an unexpended balanee of Firftv-three Hun-
dred Scventy Dollars and Ninety-two Cents ($),370.02) in
the appropriation made for such Commission.  On June 1st,
1931, the date on which the work of the Commission was com-
pleted, there was a balance of Thirteen Hundred Fighty-cight
Dollars and ighty-three Cents ($1,388.83) in such fund,
which bhalance was afterwards exhausted without any pay-
ment to the elnimant exeept the sum of T'wo Hundred T'woenty-
seven Dollars and Torty-five (ents ($227.45), which was
paid to him to apply on his expense account.

No question is raised as to the value of the services reu-
dered or the reasonableness of the charge made. Under the
stipulation entered into by and hetween the Attorney General
and the elaimant, it appears that there is due and owing to
the clnimant for the services rendered by him to such (‘om-
mission, the agreed minimum fee of One Thousand Dollars
(%1,000.00), and in addition thereto the sum of T'wo lHundred
Seventy-two Dollars and IFifty-five Cents ($£272.55), being
the unexpended balance of the aforcmentioned allowanee for
expenses,

It 1s 'Tuererore ORpeRen, That an award be entered in
fuvor of the claimant in the amount of T'welve Hundred
Scventy-two Dollars and Fifty-five Cents ($1,272.55), in tull
settlement and satisfaction of all e¢laims for services and ex-
penses in conneetion with his work for such Commission,.
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(No. 2016—Claimant awarded $300.00.)

F. E. OLLEMAN, DoiNg BusiNess As CENTRAL Fruy ServIcg, Claimant,
vs. STATE OF ILLiNo1s, Hespondent.

Opinion filed Junc 1, 1938.

Winriay C. Tuox, for claimant.

Otro KerNER, Attorney General; Cann Dirrz, Assistant
Attorney General, for respondent.

ProOPERTY paMaGE—ichen awcard will he made, Where evidence s undis-

puted that claimant leased certain property to State institution, under ar-
rangement that same was to be returned in good condition, an award will be
made where same s damaged beyond rvepair, for the fair market value

thereof.
Mr. Justice Vavuse delivered the opinion of the court:

This is a claim filed by claimant, F. II. Olleman, doing
business as Central Film Service to recover from the re-
spondent damages to a four-reel moving picture film leased
by the Illinois School for the Deaf, Department of Public
Welfare from the claimant.

The Attorney (eneral, representing the respondent, ad-
mits that under the leasing arrangement, the film was to be
returned to the claimant in good condition and that from all
the facts in the record it appears that the film was damaged
bevond repair while in the respondent’s posscssion at Jack-
sonville, Illinois. The undisputed evidence is that the fair
market value of the film was three hundred dollars ($£300.00)
and that the same was damaged beyond repair.

Under this state of facts, claimant is entitled to recover
the value of the film, and claim is hereby allowed to the elaim-
ant in the sum of Three Hundred Dollars ($£300.00).

(No. 2028—-Claimant awarded $3,818.97.)
Erya Pexyixaron, Claimant, rs. STaTE oF ILLivois, Respondent.
Opinion flled June 1, 1933.

Barr & Bargn, for claimant.

Otrt0o KERNER, Attorney General; Canr Dierz, Assistant
Attorney General, for respondent.
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WORKMEN'S COMPENSBATION ACT—1chen award will be made, Where State
employee sustains accidental {njuries, arising out of and in course of his em-
ployment, while enguged in extra hazardous employment, resulting in his
death, award will be made for compensation under provisions of Workmen's

Compensation Act,
SAME—injury sustained twhilc attempting to savce lifc of fellow cemploycee.

It is the duty of an employee to do what he can to save the life of r fellow
employee, when all are at the time working in the line of thelr employment,
and if injured while so doing, such injuries will be deemed to have arose

out of and in course of employment.

Mr. Cuier Justice HoLLericn delivered the opinion of the
court:

FFor more than two years prior to June 24th, 1932, Elvis
Pennington was in the employ of the Division of Highways,
Department of Public Works and Buildings, as a maintenance
laborer in Distriet No. 1. On the last mentioned date, in
company with three other employees, Pennington was en-
gaged in spraying Canadian thistles with chlorate of soda,
along the right-of-way of S. B, I. Route No. 71. Chlorate
of soda is not inflammable when in a dry state, before having
been mixed with water, nor is the solution inflammable when
mixed with water; but after the solution dries a chemical
change takes place and thereaffer it is highly inflammable.

In using the spray, the clothing of the men naturally be-
came saturated with the solution which dried during the
course of their work. The four employeces had completed
their work on one patch of thistles, and were riding to an-
other patch in an automobile, when one of the men, Glenn
Biertz, struck a match to light a cigaret. Iis clothing be-
came ignited and he jumped from the automobile and way
rolling around in the grass by his fellow workmen in an
attempt to extinguish the flames. Pennington who was riding
on the running board of the automobile immediately jumped
off and ran to the assistance of Biertz. As the rvesult of his
attempt to aid his co-worker, Pennington’s clothes beecame
ignited and he was very severely burned, and died two days
later in the hospital at Aurora as the result of such burns.

Klvis Pennington left him surviving Klma Pennington,
his widow, the claimant herein, and no children, 1is wages
were Thirty-three Dollars ($33.00) per week or Seventeen
Hundred Sixteen Dollars ($1,716.00) per annum. No ques-
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tion as to the making of c¢laim for compensation arises for
the reason that the declaration herein was filed within six
months after the date of the accident.

The maintenance of hard-surfaced highways constitutes
‘“the maintaining of a structure’ within the meaning of those
words as used in Section Three (3) of the Workmen’s Com-
pensation Act of this State. (City of Rock Island vs. In-
dustrial Commission, 287 Ill. 76.) The work upon which
Pennington was engaged was in fact extra-hazardous, and
consequently the claimant is entitled to recover compensation
under the terms and provisions of the Workmen’s Compen-
sation Act, provided the injuries which caused the death of
Iiivia Pennington arose out of and in the course of his em-
ployvment. :

The Supreme Court of this State, in the case of Dragovich
vs, Iroquois Iron Co., 269 111. 478, said (page 484);

“It is clear that ft is the duty of an employed to save the lives of his
employees, if possible, when they are in danger while in his employment, and
therefore It is the duty of a workman in his emiploy, when occasion presents
itself, to do what he can to save the lives of his fellow employees when all are

at the time working In the 1Ine of their employment.”

The same rule was announced in the case of Raum vs.
Industrial Commission, 288 Ill. 516. It appears thercfore,
that the injuries which caused the death of the decedent arose
out of and in the course of his employment, and his widow
therefore is entitled fo compensation under the terms and
provisions of the Workmen’s Compensation Act. Under the
provisions of Secotion 7TA of the Compensation Act, the
amount to which the widow is entitled is limited to TFour
Thousand Dollars ($4,000.00). Inasmuch as payment is to
be made in a lump sum, this amount must be commuted to an
equivalent lump sum in accordance with the provisions of
scction nine (9) of the Compensation Aect.

The amount to which the claimant is entitled, as thus
commuted, is Thirty-eight Hundred LEighteen Dollars and
Ninety-seven Cents ($3,818.97).

It 18 Tuerrrore ORDERED, That an award be entered in
favor of the claimant in the amount of Thirty-ecight Hundred
Fighteen Dollars and Ninety-seven Cents ($3,818.97).
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(No. 2029-—Claimnant awarded $1,289.81.)

Mamion 1. CHURCH., ADMINISTRATRIN OF THE FsTaTE OF KeExseErn L.
Cuvrciut, Claimant, v« STATE or ILnixois, Respondent.

Opinion fited June 1, 1933.

WinLiayz L. Lieecn, for elaimant.

Otro Kerxer, Atforney General; Canin Dietz, Assistant
Attorney General, for respondent.

WORKMEN'S COMPENSATION ACT—chen award will he made for injury re.
stlting in death of State employee. Where it 18 undisputed that claimant's
intestate, a State highway maintenance policeman, sustained accidental per-
sonal injuries, causing his death, arising out of and in course of his employ-
ment, an award will be made for compensation for same, and amount com-
puted under provisione of Workmen'’s Compensation Act.

SAME—rcrtra hazdardous cemployment, The dutles of a State highway
maintenance policeman are extra hazardous in fact, and of such n nature as
to be properly classifled as extra hazardous under the Workmen’s Compensa-

tion Act.
Mr. Justicr Laxscorr delivered the opinion of the court :

The deelaration in this case sets forth that on the Hth dav
of December, A. D. 1931, Kenneth L. Church was in the em-
ploy of the State of Tllinois as a motorevele highway patrol-
man, which position he had occupied for about seven vears.
It was a part of his dutlies fo patrol the highways of the
State of Illinois, particularly the highwavs leading from the
City of Dixon, Illinois; that on the said 5th day of December,
1931, he was patroling route number two hetween the cities
of Dixon and Amboy, under orders from his superior officer,
and was directing a funcral near the ¢ity of Amboy, Lee
C'ounty, Illinois, and while returning to Dixon, one Burton [..
Reed earelessly, recklessly and negligently eollided with him
while he was riding a motorevele and the said Kenneth 1.,
Church was thrown upon the ground, from which he recceived
injuries and died at the Dixon Public Hospital about one hour
after the injury occurred.

He was thirty-six years of age and left him surviving, his
wife, Marvion I. Church, and Kenneth L. Chureh, Jr., n son
eleven weeks old at the time of the injury. The said deceased
was living with his wife and baby and they were wholly de-

pendent upon him.
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The facts are not in dispute. At the time deceased died,
he received One Hundred Fifty Dollars ($150.00) per month
from the State for his services. There was a small hospital
bill and medieal bill, which were paid by the State,

This court has held that deceased’s duties, that of a State
Highway Maintenance Policeman, are extra-hazardous in
fact and of such a nature as to be properly classified as extra-
hazardous under the Compensation Act. His duties required
him to assist in maintaining the State bard road system and
ure considered as coming within Section 3 (1) and/or seetion
3 (3) of the Workmen’s CCompensation Act of 1911, as sub-
sequently amended.

U'nder the provisions of section 7 (2) of the Workmen’s
Compensation Act, a widow is entitled to the maximum
amount of $4,000.00 on account of the death of her husband.
This amount is increased by Paragraph (h) 3 of the same sce-
tion to $4,450.00 in the case of one dependent minor child
under the age of sixteen years at the time of the death of the
cemployee.

If the Legislature should make an appropriation in this
onse, we estimate it would be available for claimant on or
about August 1st, 1933. Therefore, nothing should be com-
muted upon the payments which should have been made up
to that time, and commauting the balance of the payments, pur-
guant to the Compensation Act, we find that the claimant re-
eeive the sum of Four Thousand Two Hundred Eighty-nine
Diollars and Kighty-one Cents ($4,289.81).

We, therefore, recommend to the Legislature that an
appropriation be made, payable to the order of Marion I.
Church, administratrix of the estate of Kenneth 1.. Church,

deccased, in the sum of $4,289.81.

(No. 2045-—Claimant awarded $4,.821.42.)
Frank E. Heroaran, Claimant, v8. STATE oF ILLINO1s, Respondent.
Optnion filed June 1, 1938,
HrineMaN, Roxan & Langserr, for claimant.

Otro KErNER, Attorney General; Cart. Dierz, Assistant
Attorney General, for respondent.
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CoxNtracts--when vweard may be made for damages sustained on aeccount
of delay cansed by action of State. Where clajmant sustning loss under his
contract for construction of bridges, through no fault of his own, but occa-
sioned solely by State, In order to revise plans and specifieations and secure
approval thereof by Unlted States War Department, an award will be made
upon recommendation of Attnrney General.

Mr. (C'mer Justice HolLericn delivered the opinion of the
court:

The claimant, Frank Ii. Herdman, who was awarded the
contract for the construction of the IFox River Bridge on S.
B. 1. Route 173, Section 134-B, in [.ake County, filed his
declaration in this court on the 9th day of January, A, D.
1933, secking to vecover the sum of Seventy-six Hundred
Thirty-cight Dollars and Seventy-three Cents ($7,638.73) as
damages which he claims he sustained as the result of delay
occasioned by necessary changes made by the respondent in
the original plans and specifieations for the construction of
such bridge.

The original contract between the claimant and the
respondent was executed June 10th, 1931, and provided for
the construction of three bridges, known respectively as the
I'ox River Bridge, the Midway Bridge, and the Channel
Bridge, all on S. B, T. Route No. 173 in Lake County.

The contraet called for completion of the work by October
156th, 1931. Claimant commenced work on the Midway Bridge
on June 20th, 1931, and on the Channel Bridge on June 26th,
19031, and arranged and coordinated the work and the distri-
bution and placement of materials, labor and machinery on
all bridges to expedite the work and reduce the cost of con-
struction, Olaimant also furnished the District Fnginecer of
the Division of Highways, Department of Public Works and
Buildings, with a progress chart setting forth the methods
by which and the {imes when the construction of the sub-
stru]cturc and super-structure of the three bridges would he
made.

Work on the IFox River Bridge was commenced on July
15th, 1931, and it was then asceriained by the respondent that
it would be necessary to change the plans and specifientions
s0 us to provide for a four-span bridge instead of a three-
span bridge at that point. On July 16th, 1931, claimant was
instrueted by the Distriet Engincer at Blgin, [Hinois to dis-
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continue work on said bridge, and to hold up the shipment
of materials for the reason that it would be necessary to
revise the plans and seeure approval thercof by the United
States War Department, the Fox River being a navigable
stream. Approval of the War Department was thereafter
secured, and work was resumed on September 9th, 1931. The
work on the other two bridges was completed within the time
required, and the work on the Fox River Bridge was com-
pleted December 22nd, 1931.

On account of the aforementioned revision of plans, and
the delay resulting therefrom, the claimant was required to
maintain his equipment and administrative and operative
personnel on the work longer than would otherwise have been
11CCESSATY,

After the filing of the declaration herein, the matter was
referred to the Chief Highway Iingineer for an investiga-
tion and report. Under his direction the claim of the claim-
ant, together with his cancelled checks and receipted bills,
were checked and audited, and thereafter it was stipulated
and agreed by and between the claimant and the representa-
tive of the Division of Highways that the claimant is entitled
to recover the following items of damages on account of delay
caused by the action of the respondent and without any fault

on the part of the claimant, to-wit:

Equipment rental........cc.citriervtrerentsavirtosnrans $2.130.71
Sailaries and overhead.. ... ... ... ... ittt itesiienas 2,319.71
Compensation InBUraANCe, ... ....cottensnerrscstacensnsans 126.85
Camp ANd BtOTAR® eXDeNBO. ... vvr vttt nncnnrassrssass 24415

OtBl. .. ...t vunsisracioansansracesseannnensnonsnnea $4.821.42

Thereafter, to-wit, on April 14th, 1933, the claimant filed
an amended declaration setting up the items of damagos sus-
tained by him as above set forth., On April 28th, 1933, a
stipulation was entered into between the claimant and the
respondent by Ernest Leiberman, Highway Engincer of the
Division of Highways of the State of Illinois which stipula.
tion was flled in this court on the last mentioned date, and
which provided in effect that the amount of damages reason-
ably sustained by the claimant as the result of the delay com-
plained of, was Forty-eight Hundred Twenty-one Dollars and

Forty-two Cents ($4,821.42).
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The linbility of the State to rvespond in damnages in cases
of this character, where delay has been causced by the action
of the State, and without any fault on the paret of the con-
tractor, has been recognized in numerous cases in this court,
as well as in the Federal Court of Claims.  Hoier vs, State,
6 C. C. R. 130; Henkel Construction C'o, vs., Stafe, 6 C, ¢ R,
232; Carson Co, vs, State, 6 C. C. R, 520; Kellogg DBridge (o,
vy, United States, 46 U, S, C. C, 139. There is no dispute ax
to the facts and no question but what the delay in question
was caused by the action of the respondent and without any
fault on the part of the claimant; it has been stipulated that
the damages reasonably sustained amount to the sum of
Forty-cight Hundred Twenty-one Dollars and Forty-two
Cents ($4,821.42), and the Attorney General has recom-
mended that an award in that amount he allowed.

It 1s Tuererore Orperen, That the claimant be awarded
the sum of Forty-eight Hundred Twenty-one Dollars and

Forty-two Cents ($4,821.42) in full of all damages sustained
by him.

(No. 2070—Claimant awarded $1,269.54.)
Romerr W. Kexxeny, Claimant, vs, STATE or ILLINoO1s, Respondent.

Opinion filed June 1, 1933

T.. M. GreEN, for claimant.

Orto KerNEr, Attorney General; Cant Dierz, Assistant
Attorney General, for respondent,

WORKMEN'S COMPENSATION aAcT—ithen claim for compensation within sir
monthg twwaived. Where compensation is paid to injured employee within six
months from date of injury, claim for same within such time by employee I8
walved.

SAME—furnishing medical aid not payment of rompronsation.  Payment
for medical services and furnishing medical ald by employer to injured em-
ployee is not construed as payment of compensation.

SaME—tichen award will be made. Where claimant rustaing accidental
personal Injuries, ariasing out of and in course of employment, while engaged
in extra hazardous occupation, an award will be made for compensation for
guch injuries and the amount determined under provisions of Workmen's

Compensation Act,
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Mr, Cuer Justice Honnerien delivered the opinion of the
court :

F'or about three months prior to September 26, 1931, the
claimant, Robert W. Kennedy, was employed by the Division
of Highwayvs, Department of Public Works and Buildings,
az a plant inspector, in connection with the construction of
a hard-surfaced highway., On the last mentioned date he
was working on S. B. 1. Route No. 72, about one and one-half
miles east of Stillman Valley. [t was a part of his duties to
check the weight of certain sacks and split sacks of cement
and see that they were accurately weighed. In removing a
small shovelful of cement from one sack in order that it
might contain the correct weight, a quantity of dry cement
got into his eyes, thercby causing him considerable pain.
Medical and hospital attention were promptly furnished by
the State, and the claimant was removed to the office of Dr.
Thiell of Rockford, Illinois and thereafter to the Rockford
ity Hospital in that city. Dr. Thiell continued to treat him
for some time thereafter, and subsequently testified that the
temporary total disability ceased on March 14th, 1932, From
the evidence it appears that the vision of the left eve is now
normal, but that as a result of the accident in question, there
is a loss of seventy-five per cent (7H% ) of the sight of the
right eye.

Claimant’s salary at the time of the aceident in question
was One Hundred Twenty-five Dollars ($125.00) per month.
and it was stipulated that the Division of Highways employs
inspectors regularly, full time, throughout the year at a rate
of wage of at least One Hundred Twenty-five Dollars
($125.00) per month.

The construction of hard-surfaced roads constitutes ‘‘the
erection of a structure’’ within the meaning of those words
as used in Section three (3) of the Workmen’s Compensation
Act of this State. (City of Rock Island vs. Industrial Com-
mission, 287 I1l. 76.) 'The work on which the claimant was
engaged was in fact extra-hazardous, and he is thorefore en-
titled to compensation, provided he has brought himself with-
in the terms and provisions of the Workmen’s Compensation
Act,
The Attorney Gemneral has filed a motion to dismiss the
case for the reason that claimant failed to make claim for
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compensation within six months after the aceident, and failed
to file application for compensation within one year after the
date of the injury or within one vear after the date of the
last payment of compensation.

Counsel for clatmant contends that the furnishing of
medical aid and the payment for medieal services constitutes
payment of compensation under the terms and provisions
of the Compensation Aect, and cites the cases of New Stannton
Coal Co. vs, Tudustrial Commission, 328 1. 89; Dounk Bros.
Coal Co, vs Industrial .Commission, 325 111. 193; and Imbs
Milling Co, vs. Industrial Commission, 324 11l. 416. All of
such eases, however, were decided prior to the enactment of
the present Paragraph A Section eight (8) of the Compensa-
tion Act wluch specifieally provides that the furnishing of any
such services by the employer shall not be construed as the
payment of compensation,

In Angerstein’s ‘‘The Employer and the Workmen’s ((om-
pensation Act of Illinois,?’ 1930 edition, page 925, Section H91,
the author states:

“Where there has been a faflure to make claim for compensation within
six months after the nccident so that the employer would have a defense to
any proceedings for compensation, a pnyment of compensation after the ex-
piration of that time would constitute a wailver. See Tribune Co. va. Indus-
trial Com,, 290 111, 402. Clearly a payment of compensation within the six-
month period would also constitute n walver of the right to a claim for com-

pensation within the six monthsa’ time but in efther event application for com-
pensation would be required within one year after the last payment.”

The evidenee discloses that claimant was paid compensa-
tion in the amount of Three Hundred Seventy-five Dollars
($375.00). Such payment at the rate which claimant was en-
titled to receive, to-wit, Fourteen Dollars and Forty-two
Cents ($14.42) per week, paid his compensation from the day
after the accident to March 27th, 1932. The record shows
that the declaration herein was filed in this Court on Febh-
ruary 14th, 1933.

It appears, therefore, that payment of (-ompenqntmn was
made within six months affer the date of the injury and the
declaration was filed within one vear from the date to which
compensation had been paid.

We conclude that under the evidence in this case, the
necessity of making claim for compensation by the claimant
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within six months after the date of the injury, was waived by
pavment of compensation by the respondent within that time.

The motion of the Attorney QGeneral to dismiss is there-
fore overruled and denied.

The Attorney General having submitted the case for hear-
ing on the record, and having failed to plead, it will be con-
sidered under the ‘rules of this court that a general traverse
of the declaration has been filed.

F'rom the record in this case it appears that the claimant
is entitled to compensation for 114-1/7 weeks at the rate of
Fourteen Dollars and Forty-two Cents ($14.42) per week;
being 24-1/7 weeks’ temporary total disability, to-wit, from
September 27th, 1931 to March 14th, 1932; and ninety (90)
weeks specifie loss, for the loss of seventy-five per cent (75%)
of the vision of the right eye.

After commuting the amount of compensation to which
the claimant is entitled, to an equivalent lump sum in accord-
ance with the provisions of section nine (9) of the Compen-
sation Act, and deducting the compensation heretofore paid
him, to-wit, the sum of Three Hundred Seventy-five Dollars
{$375.00), we find the claimant is entitled to an award in the
amount of Twelve Hundred Sixty-nine Dollars and Fifty-

four Cents ($1,269.54).
IT 1s Tuererore OrbpERED, That an award be entered in

favor of the claimant for the sum of Twelve Hundred Sixty-
nine Dollars and Fifty-four Cents ($1,269.54).

(No. 2093-—Claimant awarded $11,458.35.)

300 WEsST ApaMs STREET BulLping Corroratrion, Claimant, vs. SraTe
oF IrnuiNnors, Respondent.

Opinion Aled June 1, 1933,

Harry A, Kann, for claimant.
Ottro KerNERr, Attorney QGeneral; Cari. Dierz, Assistant

Attorney Qeoneral, for respondent.

LANDLORD AND TENANT—Ilcaac—holding over—rent. Where the evidence
shows that State deparitment executed lease for deflnite term and continued

in possession of leased premises after expiration thereof, without any new
agreement, a new lease for a perfod of one year will be created by operation

of lJaw on same conditions as In original lease and an award will be made
for any rent due thereunder,



i S300 West Apavs STREREY Brioninae CoRvoRAVEION .
NTATE 0F JLLINOIS,

SaMiz—nntue, Where tease i8 for detinite term no notice of intention to
terminate same ot expliration is necessnry,

SaME—ithen roid. Where statite gives pnwer tn Suite department to
make leases for o term not exceeding two yenrg, a Jense made for o longer
term is void.

Mr. Jestics Laxscorr delivered the opinton of the court :

The plaintiff, 300 West Adams Street, Building Corpora-
tion is in 1llinois Corporation, and filed its deelaration on
Mareh 24, 1933, allegring that on the 18th day of April, 1927,
it entered into a lease with the State of IHineis for thirteen
thousand square feet on the second floor and two thousand
square feet in the basement of premises known as D00 West
Adams Street, Chicago, Cook County, [Hinois, for the use
of the Industrial Commission.  The Jease was 1o commence
on the first day of May, 1927, and expire on the 30th day of
April, 1929, with an optional elause on the part of the leasee,
the Industrial Commission of [ilinois, to renew this lease
for two additional periods of two vears each, at the same
rental, terms and conditions as provided in the lease, n copy
of which lensa was marked ““Fxhibit A, attached to the
deelaration and made a part theréof, The term rental for the
two year period was fixed at Fifty-fiva Thousand Dellars
(£55,000.00), and was pavable in twenty-four (24) monthiy
installinents of ‘I'wo Thousand One Thundred Sixty-six Dollars
and Sixty-seven Cents ($2,166.67) per month for a space on
the second floor and One Hundred Twenty-five Dollays
($£125.00) per month for space in the basement,

The deelaration avers that on the Ist day of Novembor,
1928, the Industrial Commission of [linois, by William M.
Scandan, as Chairman, notified the president of plaintift thas
it had clected to renew the lease then in effeet for an addi-
tional period of two years from the 18th «day of April, 1929,
PlaintiT avers that after the making of the lease, the In-
dustrial Commisxion of HHlinois took possession and oceupied
the premises, in accordance with the terms and provisions
of the lease, and averrved that the lease had heon rencewied
for a two year poriod from the 181h day of April, 1020, hat
that the Industrial Commission of [Hinois has not kept its
promisge and now owes the plaintitf, the sum of Thirty-cight
Thousand Nine Hundred 19i0v-cight Dollars and Thirty-nine
Cents (338.095R.30),
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It is agreed that there was a lease dated April 18, 1937,
wlhich covered a period of two years from May 1, 1927 to and
including April 30, 1929, of premises used as officers by the
Industrial Commission, and rent was paid from May 1, 1927,
to December 3, 1929,

It appears from the tfacts that the State of Ilinois did
pay for the full time that the Industrial Commission occupied
the premises, in accordance with the terms of the lease. The
plaintiff insists that the State should pay for the full period
ot two years, being the time that the lease was rencewed by
William M. Sceanlan, Chairman of the Industrial Commission.

Nowhere in the evidence does it appear that a confirmation
of this renewal was ever made, either by the Director of the
Department of Finance or the Direetor of the Department of
Labor,

On December 3, 1929, the premises were vacated by the
C‘ommission, at the suggestion of Clarence 8. Piggott, a suc-
cesgor to Scanlan, and on or sbout November 1, 1929, a lease
of new quarters in the Kungincer’s Building in Chicago was
made, and the Commission moved to the new quarters on De-
cember 3, 1929, surrendering possession of the premises at
300 West Adams Street.

No documentary evidonce was available on hehalf of the

State in this case. A stipulation of the material facts has
been made.  The plaintiff sets forth its caso in three proposi-
tions: :
(1) The renewal of the option in the original lease by
Chairman Secanlan of the Tndustrial Commission operated
in view of all the facts and circumstances as a rencwal of the
lense for an additional two years period from May 1, 1929
to April 30, 1931,

(2) If such option was not legally exereised so as to bind
the State, then a lease for one year from May 1, 1929, to April
30, 1930, was created by operation of law by the holding over
by respondent and the payvment and acceptance of monthly
rent.
(3) That if a lense for one year was created by opera-
tion of law, the claimant having received no statutory notice
of sixty days to terminate said lease, the respondent is linble
for gixty days additional rent covering the period from May

1, 1930 to July 1, 1930.
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It is a familiar principle of law that one dealing with an
agoent is hound to know such agent’s anthority,

Section 13 of Paragraph 36, Chapter 127, Smith-Hurd’s
IMlinois Revised Statutes of 1931, gives power to the Depart-
ment of Finanee to make such leases in the following
language: ““T'o lease for a term not exceeding two years,
oftfice space in buildings for the use of the several depart-
ments:?’!

We therefore hold that the action of Chairman Scanlan
was without authority and a rencwal of the original lease for
a period of two years was void.

We regard the second proposition as stating a legal
proposition and hold that a new lease for a period of one year
from May 1, 1929, to and including April 30, 1929, was created
by operation of law. Claimant therefore would be entitled
to rent of %2,216.67 per month for the months of December,
1929; January, February, March and April, 1930, the same
being the months the State had not occupied the premises
nor paid rent therefor, or a total of $11,458.35.

The courts have repeatedly held that where a tenant for
vears, or a year, holds over after the term fixed in the original
lease has expired, without any new agreement, the landlord at
his election, may treat such fenant as a {respasser, or ns a
tenant for another year upon the same terms and conditions
set forth in the original lease,

Clinton Wire Cloth Co., vs, Gardner, 99 11, 151,
Condon vs, Brockway, 157 111, 90.
Streit vs, Fay, 230 111, 319,

Tt is contended by the claimant that no statutory sixty
dany notice was gver given hy the respondent, the State is
linble for sixty dayvs’ additional rent beyond the yvear of the
lease created by law.

From the stipulation on file, it appears that the Industrial
C'ommission surrendered possession (o the plaintift five
months prior to the expiration of the year lease ereated hy
law, and that the owner of the premises had posted rent siens
and had attempted to rent the premises immedintely follow.
ing surrender by the tenant.

It also appears that the plaintift had protested to the In-
dustrial Commission when the Commission decidod to chango
its location,
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We take the view that inasmuch as the owner of the
premises had at least five months’ notice of the abandonment
of the premises, that the proposed object of the statute re-
quiring sixty days’® notice has been complied with. Just as a
lcase may arise by operation of law, so may the termination
of a tenancy be implied from the acts of the landlord and
tenant. The landlord has not been hurt by failure on the
part of the Commission to give the usual statutory notice.
The law created a tenancy for another year after the expira-
tion of the two year period because the Industrial Commis-
sion held over the original lease. This lease for one year,
by operation of law, is for a time definite and certain and it
is unnecessary to give the usual notice to terminate the lease.

We, therefore, hold that the plaintiff is entitled to the
sum of £11,458.35 in full settlement of its claim and we recom-
mend that the appropriation be made for that sum.
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when motion to reopen case will he denied . ... Lo L L L. 103
when motion to vacate order of dismissal will be denied. .. ... 111
when plea to jurisdietion will be sustained.............. 150, 158

PROPERTY DAMAGE—See EQUITY AND GOOD CONXN-
SCTENCE

when award for denied...................3 8. 56, 90, 94,
when award for may be made. .. ... ...... 15, 67, 131, 227, ¢

PUBLIC UTILI'TTES ACT
moneys paid into Siate treasney under cannot be recovered . ... 133
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REHEARING
when may be granted. .. ............ Ce et e

RETMBURSEMENT

when award may be made for moneys advanced for use and
hemefit of State. ..o i i 118
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REMEDIES
failure to pursue remedies provided by law. effect of ... ... 133,

RES ADJUDICATA
when plea of former adjudication will be sustained, . 103, 119,

RIGHTS—PERSONAL-—-VESTED

imprizoned in penitentinary does not deprive one of personal
rights and he has power to sueand be sued. .. ............
right to sue State not a vested one...............co0e.n.

SERVICES
when award may be made for gervices rendered to State and

expenses incurred thereby ...............cc0000, L.l 10,
when award may be made for medical expenses and hospital
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SOLDIERS BONUS
when award formay bemade. .......... ... .o L. .o

STATUTES—See CONSTRUCTION

Statute regulnting employment of prisoners is in harmony with
4th amendment to Constitution. ........................

STIPULATION

when award may be made upon stipulation of claimant and
State department and approved by Attorney General..27 to

UNIVERSITY OF ILLINOIS
when award denied for personal mjury sustained by student of .

WORKMEN’S COMPENSATION ACT

what must be proven to obtain award under....13, 148, 180,
when applieable to Stafe...... ... ... o et 70, 83, 144G,
when provisions of may be used as basis in determining
amount of award for death of member of Illinois National
LY T 18%,
occupntions not deemed extra hazardous nnder—assistant
gardener at State Hospital—special policeman and watch-
man at State Fair Grounds—member of Board of Pardons
and Parcles~—clearing highway of snow-—attendant at State
hospital ........co0veviainiiin vees. 70, 83, 148, 166,
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WORKMEN'S COMPENSATION ACT—Concluded

cmployee, night policeman at State institution and highway
patrol officers are employees and not officials of State. . 177, 245
one not in being at time of injury and death of employee not

dependent under ... ..., e C e 201
jurisdiction of court in cases under, how dervived. . .......... 207
does not automatically apply to all State employces.......... 236
making claim under within time fixed by aect, condition

precedent to jurisdiction of Court. ... .ot 196, 207
when injury sustained while attempting to save life of fellow

employece arises out of and in course of employment....... 251

payment of compensation within six months from date of in-
jury is waiver of claim therefore within said time......... 260
furnishing medical aid and payvment for medical services is not
payment of compensation ... .. ... .. i iiiiaeianes 260
when award will be made under..............58, 66, 87, 91,
14%, 177, 197, 202, 204, 206G, 225, 238, 244, 249, 254, 256, 260
when award under will be denied............. Cheaea e ‘e
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